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THE JURISDICTION OF COURTS OVER 
FOREIGNERS. 


I. European Law. 


HE extent of the judicial jurisdiction of a sovereign, especially 
where the jurisdiction depends on some power over the person 

of the defendant, is a puzzling question as to which the courts of 
civilized nations are very far from an agreement. Nor is this dis- 
agreement likely to be removed by any international movement 
such as the Institute of International Law. Each state is wedded 
to its own views as to its power over foreigners, while at the same 
time it is apt to deny to all other states the extreme powers over its 
own citizens which it exercises itself over foreigners. The fact of 
this extreme claim by a state of jurisdiction for itself, coupled with 
the denial of similar jurisdiction for other states, leads to curious 
questions as to the legality within a state of the exercise of such 
extreme jurisdiction, and as to the action of third states, when 
such jurisdiction is brought in question in their courts. It seems 
that the most satisfactory way of dealing with the subject is to 
examine in the case of the principal states their claim of juris- 
diction for their own courts, and their attitude toward similar 
jurisdiction by foreign courts. As an indispensable prerequisite 
to a study of the present law it is first necessary to make some 
examination of the state of affairs in the Roman law. 














194 HARVARD LAW REVIEW. 


Before entering upon this examination, however, it is well to 
remember that the question of jurisdiction may present itself in 
either of two aspects. The jurisdiction which the sovereign may 
exercise if he chooses is one of these aspects. The sovereign juris- 
diction of a state is, of course, fixed by a power outside itself. That 
power is the rule of international law by which sovereign jurisdic- 
tion is limited; and that rule, along with other principles of in- 
ternational law, is accepted by the sdvereign because it is only 
thus that he can claim membership in the family of civilized nations. 
By reason of his desire to be admitted into this company the 
sovereign of each state accepts the principles of international law 
as those by which he will be governed; and the limits of his juris- 
diction as fixed by that law become therefore a part of the consti- 
tution of his state. He has no right to extend this jurisdiction 
by any legislative act. To be sure, as a portion of the municipal 
law the principles in accordance with which international law limits 
jurisdiction may come to be interpreted by the courts; and the 
power of two independent courts to interpret a principle of law 
involves a power to differ in interpretation. Thus the courts of 
France and those of Italy or England may differ as to the extent 
of jurisdiction over foreign persons or things that may be exercised 
by a court; and in that sense it may be said, if we choose to speak 
so loosely, that the principles of jurisdiction differ. The adminis- 
tration of justice necessarily involves the power to interpret the 
entire law, whatever its source. But the exercise of the legislative 
power does not extend so far. The sovereign can legislate (i. ¢., 
alter the law) only with regard to that part which is peculiar 
to his own dominions. He cannot alter international law by 
legislation. 

It follows that if a statute should attempt. to extend the juris- 
diction of a court beyond the bounds fixed by international law, 
the statute would be void, even though the court (as is the case, 
for instance, in England) were bound to obey. It is true that a 
court erroneously interpreting international law as permitting the 
jurisdiction would not hold the statute void; but if it recognized 
that the statute transcended the legal limits of jurisdiction it would 
regard it as in fact void, even though constrained to act under it.’ 





1 Blackburn, J., in Schibsby v. Westenholz, L. R. 6 Q. B. 155, 159 (1870). 
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When, however, the international limits of a sovereign’s judicial 
jurisdiction have been settled and it becomes a question of how 
this jurisdiction shall be exercised, it lies naturally within his 
discretion whether a power shall be executed at all, or if so in which 
of his courts. “And it remains for him, therefore, to settle the juris- 
diction of each court that he creates according to his pleasure. In 
this internal or constitutional sense the jurisdiction of courts lies 
entirely within the sovereign’s law, and may be fixed by legisla- 
tion at his pleasure. 


A. Roman Law. 


While no international bounds were fixed to the power of the 
Roman state, nevertheless a rule of jurisdiction grew up in the 
Roman law which is the basis of international jurisdiction as under- 
stood in the modern European states. That is the principle “ Actor 
sequitur forum rei.”’* The code of Justinian added to this the prin- 
ciple that the forum rei might be departed from in real actions,° 
and also that the breach of an obligation might form the subject of 
an action where the unlawful act was committed or where the con- 
tract was made or to be performed.* A counter-action might also 
be introduced where the principal action had been brought.° 
These provisions passed into the common law (droit commun, 
gemeine Recht) which was universally received throughout Europe 
and is therefore the basis of its present law. 


B. The Common Law of Europe. 


Derived from the principles of Roman law, the so-called Common 
Law of Europe prevails with regard to the jurisdictions of courts 
except in so far as it has been modified by the peculiar provisions 





2 See Salkowski, Institutes and History of Roman Private Law, Whitfield’s trans- 
lation, p. 937. 

3 See Cod. 3. 19. 3. “‘Actor rei forum, sive in rem sive in personam sit actio, se- 
quitur; sed et in locis, in quibus res propter quas contenditur constitutae sunt, iubemus 
in rem actionem adversus possidentem moveri.” (Gratian, A. D. 385.) 

4 “Unusquisque in qua provincia delinquit aut in qua pecuniarum aut criminum 
reus sit, sive de terra et de terminis sive de proprietate sive de possessione aut hypo- 
theca vel de qualibit alia occasione, illic etiam iuri subiaceat, . . . ut ultra terminos 
litigare non quaerat.” Nov. 69, c. 1. 

5 Nov. 69, c. 2. See this and other references in Mackenzie’s Roman Law, 7 ed., 
350-351. 
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_ of the French civil code and other codes based upon it. This modi- 
fication will be later considered. 


(1) Right of a Foreigner to Sue. According to the common law, 
which is followed in most of the codes of civil procedure, a foreigner 
has a full right to seek the courts of a country for the purpose of 
bringing any action which is in other respects within the competence 
of the court. This right is most liberally expressed in an article of 
the German code of civil procedure:® ‘A foreigner who cannot 
sue according to his own law may nevertheless sue, if he is competent 
by the law of the court in which he brings suit.” The code also 
provides that “any person who may contract may sue.” ” This is 
also the law in Austria and Italy,* in Belgium since the Procedure 
Act of 1876,° in Holland,’° Luxembourg," and Monaco.” It is 
also, it seems, the law of South America; at least, this is the case 
in Columbia“ and Peru.” 

In some states foreigners are required before biteiiee suit to 
furnish a guaranty for the payment of a judgment against them for 
costs in case their suit fails (cautio judicatum solvi); and, as will 
be seen, this is provided in France wherever a foreigner is allowed 
to sue. This seems to be regarded in some of the states as in dero- 
gation of the common law, and as opposed to the principle of free 
access to the courts.” It seems, however, tolerably clear that the 
' necessity of furnishing such security is not in derogation of the 
right to sue. Where a native brings suit he can always be reached 
and held to answer for a judgment for costs. In the case of a 
foreigner, however, he may leave the state before judgment, or 
he may in fact’never have entered its borders. If he were allowed 
free access to the courts without security for costs, his risk in 
bringing suit would be less and the risk of his opponent would be 





6 See Civilprozessordnung, section 55. 7 See ibid., section 52. 

8 See Bar, International Law, Gillespie’s translation, 2 ed., p. 884. 

® See Mons, 16 Jan. 1891, Pasic. Belg. 1892, 3, 161, 20 Clunet 443; Antwerp, 27 
Aug. 1910, 36 Clunet 235. 

10 Amsterdam, 28 April 1893, 21 Clunet 184. 

11 See Syndics v. Manes, 5 Jan. 1887, 14 Clunet 674. 

12 See Rolland in 17 Clunet 247. 

18 See E. Champeau in 21 Clunet 930, at p. 937. 

4 See P. Pradier-Fodéré in 6 Clunet 250. 

6 See what is said on this point by E. Champeau, Condition of Foreigners in Co- 
lumbia, 21 Clunet 930, 937. 
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greater than in the case of a native plaintiff. Compelling him to 
furnish security therefore simply puts him on an equality with the 
native plaintiff. In the German code of civil procedure a for- 
eigner is required to furnish security before he sues; * and in most 
of the states where such action is allowed this is also required. In 
Italy, however, the opposite view is taken and carried to an ex- 
treme. Not only does the law permit a foreigner to sue without 
furnishing security for costs, but a foreign plaintiff is given a 
right to avail himself of the law of December 6, 1865, amended 
July 19, 1880. By the terms of this law parties who cannot fur- 
nish the money necessary to establish their legal rights in court 
may obtain from the government the money necessary to pay 
expenses, and the gratuitous assistance of attorneys and advocates. 
A foreigner may therefore enjoy the privilege of having his legal 
expenses paid by the Italian government.’ 

The question whether a foreign corporation may sue on the same 
terms as a foreign individual is discussed at length by von Bar.'* | 
The prevailing doctrine of the Continent appears to allow foreign 
juridical persons to stand on the same basis as natural persons. 
There is, however, considerable authority the other way, on the 
ground that the public policy of a state is interested in deter- 
mining how far artificial persons may be given standing. The 
German Reichsgericht has given with force the reasons for allow- 
ing suit by a foreign corporation, even though the public policy 
of the state may forbid it to do business in the state.’ 


(2) Suit against a Foreigner. As a general rule the proper court 
for suit is that of the defendant’s domicile, and a defendant may 
always be sued at his domicile. Any one, therefore, whether a 
foreigner or a native, who is domiciled within the country may be 
sued there.”” In case of one formerly domiciled in the country it 
has been held that he may be sued unless some other domicile is 





16 See Civilprozessordnung, section 110. 

17 See P. Fiore, Droit International Privé, tr. Antoine, vol. i, p. 325. 

18 See Bar; International Law, supra, § 105. 

19 Phenix Fire Insurance Co. ». M., 14 April 1882, Entscheidungen des R. G. Civil- 
sachen, 6, 134, 139-142. 

20 See Bar, International Law, pp. 908, 910 n.; P. Esperson, Competency in Italian 
Law, 10 Clunet 263; P. Pradier-Fodéré, Legal Condition of Foreigners in Peru 
6 Clunet 250. 
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shown elsewhere.” So where a Jew domiciled in Germany left 
that country and established himself in Russia, where a Jew can- 
not obtain a judicial domicile, it was held that he might be sued at 
his last German domicile.” 

Whether a foreigner present or temporarily resident, but not 
domiciled, may be sued is not clear. In Switzerland this appears 
to be allowed;* and so where a female circus performer stayed 
in the place where she was performing, it was held that she had 
in that place a residence sufficient to permit suit against her 
there.* But the doctrine appears to have been confined to cases 
where there was no fixed residence or domicile elsewhere. There 
is a little authority for saying that where the foreigner is personally 
present and served with the citation he may be made subject to 
the jurisdiction. It has been so held in Peru,” and the same 
has been asserted to be true in Italy. In this matter von Bar 
says: *7 


“Every one, then, so long as he is personally present in any state, is 
subject to the sovereignty of that state in so far as relates to his per- 
son, and so long as he possesses property or makes claim to property 
there, in so far as concerns that property and these claims. It is, then, 
not repugnant to principles of international law, that the debtor himself, 


if he happens to be in the country, should be seized, or his property 
arrested; and in consequence a judgment be pronounced without the 
necessity of establishing any other right of jurisdiction, giving decree, in 
the former case to the amount of caution required for liberation, in the 
latter to the amount of the value of the goods arrested. Such a juris- 
diction, however, rests upon an actual exercise of power at the moment 
of detention, and ultimately, therefore, must be referred to a complete 
distrust of the judicial system of other states. ... It seems right, 
therefore, to refuse international recognition to such a jurisdiction, even 
as regards the simple exceptio rei judicate.” 





*1 See Bar, International Law, p. 910 n.; German Reichsgericht, 15 Jan. 1891, 
Entscheidungen des R. G., Civilsachen, 27, 400. 

2 Norddeutsche Grundkreditbank »v. E., Entscheidungen des R. G., Civilsachen, 
34, 392, 22 Clunet 850. y 

% See Trib. Fed. Switz., 26 Jan. 1899, 26 Clunet 875, Semaine Judiciaire [1899] 268. 

*% Schurmann v. Kasprzakow, 4 March 1899, 27 Clunet 404, Semaine Judiciaire 
[1899] 430. 

% See P. Pradier-Fodéré, Legal Condition of Foreigners in Peru, 6 Clunet 250. 

% See P. Esperson, Competency in Italian Law, ro Clunet 263. The opinion of 
this author is to the contrary. 27 See Bar, International Law, p. 912. 
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This passage appears to represent the view usually held by the 
European courts.”* It would thus seem to be the continental doc- 
trine that territorial power does not necessarily confer judicial 
jurisdiction where the defendant has an actual domicile elsewhere. 

A question of some difficulty arises when parties who are incom- 
petent to sue or be sued in a court do in fact bring suit, and sub- 
mit, so far as they are concerned, to the jurisdiction; must the 
court declare itself incompetent “‘of office”? that is, must the court 
refuse jurisdiction in spite of the consent of the parties? It is held 
in most jurisdictions that the court will not of itself insist on in- 
competence, but if the parties agree the court will entertain the 
suit.” It has also been mooted whether or not a third state will 
declare the courts of one state incompetent on the ground that a 
second state has jurisdiction, refuse to enforce its judgment, and 
thus, as the argument runs, lend its assistance to the second state 
in vindicating its jurisdiction. But the better view doubtless is 
that the courts of all states will refuse to enforce the judgment of 
a court which had no jurisdiction in the international sense; not 
that the rights of the third state may be vindicated, but that 
justice may be done between the parties. On this point von Bar 
well says: *° 


“Tt is wrong in principle to recognize a foreign judgment or to put it 
into execution, if the foreign court must be regarded as incompetent, 
just because our courts cannot pretend to exercise jurisdiction in the 
case. To prevent encroachments on our own jurisdiction is not the 
only matter for consideration; the substantial point is that justice shall 
be worked out, 7. e., that we shall give legal assistance to the state 
which, in an international sense, has a right to judge.” 


Generally speaking, then, there is no jurisdiction over a defend- 
ant except at his domicile; but while a non-resident cannot usu- 
ally be sued, there are nevertheless exceptional cases in which an 
action may be brought against him. The cases in which suit is 
commonly allowed are: (a) in case of a real action; (5) in case of 
contracts made or performable within the country or torts there 





8 See to this effect Rolland, Competence of the Court of Monaco, 17 Clunet 247, 
and a decision of the Superior Court of Monaco cited by him. 

% Belgium: Court of Brussels, 14 Dec. 1897, 27 Clunet 1009. Denmark: Trib. 
Com. Copenhagen, 19 Dec. 1888, 18 Clunet 1018. Greece: Court of Appeal of Athens, 
1896, 24 Clunet 618. 30 Bar, International Law, p. 905 n. 
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committed; (c) in case of reciprocity; (d) in case of cross-claims; 
(e) in case of consent. In other cases the jurisdiction over a non- 
resident is regarded as “contrary to the law of nations.” *! 
__We must now consider each of these exceptions successively. _ 
(a) Real action. It is of course a universally accepted ground 
of jurisdiction that a thing over which the jurisdiction is to be 
exercised is within the territorial power of the sovereign.” This 
is universally admitted as to actions for the actual recovery of 
land or for the removal of a mortgage or hypothecation on the land. 
Some courts go so far as to include an action upon a contract for 
the conveyance of land. Such was the important and interesting ) 
decision of the Supreme Court of Spain in the case of Anduce ». 
Piccioni.* This was an action to invalidate a contract of sale of 
land in a Spanish island. The contract was made at the Danish 
island of St. Thomas, between two persons there domiciled. Suit 
was brought in St. Thomas and carried by appeal to the Supreme 
Court at Copenhagen, where it was held that the Danish court 
had jurisdiction, and judgment was given for the present defend- 
ant. The plaintiff brought suit in a Spanish court, which held 
that the Danish court had no jurisdiction, since the object of 
the suit was Spanish land, and reached a decision in entire dis- 
regard of the Danish judgment. The court said: 


“Questions which affect the movement and the transmission of. prop- 
erty should be determined on the principle lex loci rei site; because other- 
wise it would be easy for a nation to cause harm to other nations in a 
branch of right so high and sacred as that of the dominion which all 
nations exercise in an absolute manner over their respective territories.” 


On the other hand, the Civil Tribunal of Nice has decided that a 
suit is not confined to the forum rei site where the dispute is only 
with regard to the validity of a reciprocal obligation of the parties 
with relation to a thing.** The same decision has been reached by 
the Swiss Federal Tribunal in the case of an action arising out of a 
sale of personalty.* 





1 See Digesto Italiano, art. Competenza Civile, section 216; Girard v. Tramantano, 
Court of Naples, 1883, 12 Clunet 464, 1 Beale, Cases on the Conflict of Laws, 367. 
% Bar, International Law, § 418. 
% Revista General, Jurispr. Civil, 28, 498, 1 Clunet 253. 
% De Boigne v. Gryniewitch, 4 Clunet 422. 
% Re Brack, 9 March 1877, 5 Clunet 68. 
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Varieties of jurisdiction im rem are the so-called provisory seiz- 
ure of property, the settlement of succession upon death, etc. On 
this ground also must be placed actions for arrestment, or, as we 
should say, garnishment of property. The right to make an arrest- 
ment of property is quite clear. This right has not always been 
exercised where there is no other ground of jurisdiction; in other 
words, it has sometimes been held that arrestment alone is not 
sufficient to found jurisdiction.*” Generally speaking, however, 
the courts take jurisdiction in such cases whether the arrestment 
is an ad interim process or final process after a judgment.** Ina 
case of this sort the court’s jurisdiction is limited to its determina- 
tion of the arrestment, and this determination must await the 
action of the proper court of the principal obligation. Though the 
court is incompetent in such a case to determine, as between stran- 
gers, the existence of the obligation, it is on the contrary competent 
to pass upon the legality of an attachment or of a levy of execution 
resulting from a garnishment made within its jurisdiction. It 
ought always to grant a continuance to the attaching creditor to 
enable him to prove his claim before a competent court, on penalty, 
in case of failure to do so, of nullity of the whole process.*® 

The superiority of this procedure over our own garnishment pro- 
cess, where the principal defendant is absent from the jurisdiction, 
is at once evident. The jurisdiction is exercised over the thing 
garnished (whether it be a chattel or a debt) to the extent of holding 
it for the claimant until he can prove his claim in the ordinary way 
in the court of his debtor; but the existence of the claim must be 
proved where the defendant can meet it, and justice can be done. 
In such a case, under our procedure, a garnishment often results in 
a claimant being given payment of an alleged claim to the extent 
of the assets reached, although the claim is really groundless; the 









3 See Bar, International Law, §§ 420, 4204. 
37 Imperial Ottoman Bank v. Richardson, Trib. Com. Marseilles, 19 June 1893, 21 
Clunet 112; Einwold v. German West African Co., 5 Juta 86, 1 Beale, Cases on the 
Conflict of Laws, 423 (1887). 

38 Caracanda v. Caracanda, Trib. Civ. Marseilles, 11 July 1906, 34 Clunet 362; 
Vorster v. Bonnington Chemical Co., R. O. H. G. 28 June 1872, Entscheidungen des 
R. O. H. G. 7, 16, 1 Clunet 33; R.G. 25 Jan. 1881, Entscheidungen des R. G. 
Civ., 3, 381, 9 Clunet 342. 

39 See Todesco v. Dumont, Civ. Trib. Seine, 8 March 1890, 18 Clunet 559, 1 Beale, 
Cases on the Conflict of Laws, 434. 


202 HARVARD LAW REVIEW. 


defendant being unable, by reason of expense of taking and trans- 
mitting evidence, or at least by the innate weakness of written as 
against oral testimony, successfully to dispute allegations of the 
claimant in the distant court. 

(b) Cause of action arising within the country. It is now almost 
universally held in Europe that a foreigner may be sued in case 
of all obligations, whether delictual or contractual, made or per- 
formable within the state.” This jurisdiction is not destroyed by a 
denial on the part of the defendant of the existence of the contract.” 
The Institute of International Law has urged that the suit should 
be brought in the court of the state whose law is applicable to the 
contract; but there is no such. rule of law now recognized by the 
European states.” In connection with this rule it is interesting to 
notice the attitude taken by the European courts on the question of 
where the contract goes into existence. While there is some differ- 
ence of opinion, the prevailing view appears to support the opinion 
of Merlin,* that the contract is complete in the place where the 
notification of assent is received,“ though there is good authority 
for the opposite view.* 

In a few states a distinction is made between contracts and torts, 
and it is held that suit cannot be brought at the forwm delicti.“ 

An interesting question remains to be considered: whether suit 
may be brought on this ground in cases where the defendant was 
not present to be served with process, or where at least no prop- 
erty of his was present which could be seized. Von Bar says: * 


“Older common-law practice, in conformity with the law of Rome and 
with the canon law, required, as a condition of giving jurisdiction to the 
forum contractus, that the action should be served upon the defender 
within the territory of the forum contractus, or that the defender should 





40 See Bar, International Law, § 423. Belgium: Trib. Com. Bruges, 16 May 1890, 
18 Clunet 272. France: Trib. Com. Nantes, 20 July 1910, 38 Clunet 887. Italy: 
Geneva, 15 Dec. 1893, 24 Clunet 412 (tort); Bologna, 10 Nov. 1905, 34 Clunet 846. 
Roumania: Court of Bucharest, 27 Clunet 1036. 

4 Trib. Com. Nantes, 20 July 1910, 38 Clunet 887. 

# See Amsterdam, 31 Dec. 1908, 38 Clunet 1332. 

* See Langdell, Cases on Contracts, 156. 

“ See Trib. Com. Bruges, 16 May 1890, 18 Clunet 272; Cassation, Florence, 2 Feb. 
1883, 12 Clunet 456. 

Gautier v. Gughelminetti, Semaine Judiciaire (Geneva), [1894] 165. 

“ See a decision of the Tribunal of Commerce of Antwerp, 4 Sept. 1893, as to the 
Dutch law, 22 Clunet 429. 47 Bar, International Law, § 424. 
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possess property within that jurisdiction. Thus, in most cases, it was 
impossible to appeal to the forum contractus in cases in which the de- 
fender was not there. The modern German theory takes the view that 
this condition is due to the circumstance that the Roman civil process 
knew nothing of citation by writing. Accordingly, the defender must 
necessarily be cited within the jurisdiction of the court, or else the only 
remedy available was that the pursuer should be entitled to a missio in 
possessionem of the property of the defender which happened to be within 
the jurisdiction. But now that citations may be given without any limit 
per requisitionem, that condition of jurisdiction is out of place. This 
modern theory is recognized in § 29 of the German Civilprocessordnung. 

“T believe, however, that it would be right, in the interests of inter- 
national jurisdiction, to adhere to that special condition as essential to 
the forum contractus. Would it accord with the principles of bona fides if 
the creditor should allow the debtor with his whole estate to leave the 
jurisdiction of the court in order to raise his action subsequently before 
a court where the defender would find it much more difficult to maintain 
his case? I believe not, and am all the more persuaded that it is not so, 
since a widely spread usage has retained that essential condition of juris- 
diction in spite of the practice of written citation.” 


It is clear that this was the doctrine of the Roman law and of the 
canon law, and it seems to have been the practice of the Roman- 


Dutch law in Holland and its colonies.“* Groenewegen * says: 


“Tt also seemed to our ancestors unjust and contrary to all reason to 
put their sickle into the harvest of another jurisdiction on the ground of 
their country being the place of the wrong, the contracting, or the per- 
formance. Therefore to-day [about 1648] neither in Belgium nor in 
France may any one be sued in the place of his wrong, contracting, or 
performance unless he is found there. No doubt this is the cause of the 
arrest of debtors, than which nothing is commoner now.” 


But in spite of an occasional objection it is clear that to-day, not 
only in Belgium and France, but in Germany as well, as von Bar 
has shown, action may be brought without regard to the presence 
of the defendant. 

(c) Reciprocity. This principle of jurisdiction was probably 
first invented by the compilers of the French civil code. Accord- 
ing to its doctrine a court may exercise jurisdiction over a foreigner 





48 See Einwold ». German West African Co., 5 Juta 86, 1 Beale, Cases on the Con- 
flict of Laws, 423, 426 (1887). #9 See Ad Cod. 3, 18. 
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wherever the courts of the foreigner would, under the same circum- 
stances, have exercised jurisdiction over its citizens. On this prin- 
ciple jurisdiction is now exercised in probably all of the European 
countries.*° The principle may result in the court declining a juris- 
diction that it would otherwise exercise. So where it appeared 
that the Dutch courts exercised no jurisdiction over a foreigner in 
case of a tort committed in the country, a Belgian court declined 
to exercise jurisdiction over a Dutchman for a tort committed in 
Belgium.” This was the ground of decision in an interesting case 
in Genoa.” The obligations of an Italian company were issued by 
a Belgian bank. A holder of one of these obligations brought suit 
in Genoa against the Belgian bank and the Italian company jointly. 
The Italian court found that the Belgian law allowed a foreigner 
to be sued on an obligation when there were several defendants, one 
of whom was domiciled or resident in Belgium. The Italian court 
therefore held that suit could be brought by reciprocity in this case, 
but only if the Italian company was properly and not merely 
colorably joined as defendant. 

Italian lawyers have accepted this doctrine of reciprocity with 
marked reluctance. In the Digesto Italiano the learned author of 
the article Competenza Civile discusses at length the true meaning 
of reciprocity. Prevailing jurisprudence interprets it according to 
the meaning generally accepted; that is, that suit may be brought 
wherever on similar facts suit might be brought in the other 
country. The author’s own view, however, with that of a number 
of jurists, is that this right can be exercised only in case of treaty; 
otherwise, as they say, reciprocity means nothing better than re- 
torsion. And in a case in the Court of Cassation of Turin ® the 
court expressed at length its objection to the doctrine: 


“The right of retorsion or of reprisal is not and cannot be a rational 
title or principle of law or of competence. It is allowed only to protect 
the citizen of one state against unjust treatment to which he may be 
subjected in another state. But it is now recognized that it is not fitted 





50 Austria: Supreme Court, 18 Sept. 1883, 15 Clunet 281. Belgium: 14 Clunet 359. 
Italy: P. Esperson in 10 Clunet 263. Switzerland: Geneva, 1o March 1894, Semaine 
Judiciaire [1894], 21 Clunet 1092; Geneva, 11 Jan. 1895, 22 Clunet 895. 

5t Trib. Com. Antwerp, 4 Sept. 1893, 22 Clunet 429. 

8 Court of Genoa, 16 Feb. 1885, 14 Clunet 669. 

8 9 Dec. 1879, 8 Clunet 438. 
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to attain this object of protection. In fact it renders more bitter in- 
stead of soothing the sentiments of defiance, jealousy, or hostility in 
which nations have unhappily been brought up. This is why doctrine 
and jurisprudence to-day concur in restraining it within the most rigor- 
ous limits of necessity.” 


(d) Counterclaim. Wherever a foreign plaintiff is allowed to 
bring action in a country, it is obvious that he must also submit 
to any counterclaim made by the defendant, whether or not the 
defendant could originally have brought action there upon the 
demand which is the subject of the counterclaim.™ 

(e) Consent. Jurisdiction by consent of the defendant is univer- 
sally admitted. This consent may be manifested in either of three 
ways: by appearance in the suit, by agreement beforehand upon a 
court in which the suit is to be tried, or by election of domicile. 

Where a defendant voluntarily appears in a suit he cannot after- 
wards object to the jurisdiction of the court, since by entering upon 
a defense on the merits he has accepted the jurisdiction of the 
court.» 

A special agreement that disputes arising upon a contract shall 
be settled within a certain court, it has been generally agreed, gives 
jurisdiction to that court.* The courts of Monaco alone have de- 
clared that it is contrary to public policy that they should be ousted 
of jurisdiction on such an agreement.*” An express agreement upon 
a place of performance does not constitute such an agreement.*® 

A special method of agreeing upon the competence of a foreign 
court is the election by the foreigner of a domicile within the foreign 
state for the purpose of suit. The election of such a domicile ap- 
plies, it would seem, only in the matter in connection with which 
the election of domicile is made.®® It has been held in Austria that 





54 See Laurent in 4 Clunet 505; Ghent, 22 May 1912, 39 Clunet 1236. See, how- 
ever, Bar, International Law, p. 926. 

% Trib. Klagenfurt (Austria), 17 Sept. 1899, 27 Clunet 174, Juristische Blaetter, 
1899, 455, No. 33; Court of Algiers, 23 May 1882, ro Clunet 158. 

8 Trib. Civ. Seine, 10 Feb. 1886, 13 Clunet 324; Trib. Com. Marseilles, 17 Dec. 
1894, 22 Clunet 591; R. G., 22 Feb. 1894, 26 Clunet 397. 

57 26 Clunet 418, 31 Clunet 453. 

58 Court of Douai, 2 Dec. 1905, 34 Clunet 355. 

59 Trib. Com. Marseilles, 25 Feb. 1878, Jurisp. Com. et Marit. de Marseille, [1878] 
49, 5 Clunet 372; Swiss Fed. Trib., 4 May 1888, 17 Clunet 511. See, however, Trib. 
Civ. Seine, 26 July 1879, 7 Clunet 100; French Cassation, 4 March 1885, 12 Clunet 
445. 
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such election of domicile simply authorizes suit in the foreign 
country, and does not bar suit against the defendant at his own 
domicile. 


(3) Foreign Corporations. It is generally held that a foreign cor- 
poration may be sued on the same principle as a foreign individual; 
but in the nature of the case greater difficulties must be experi- 
enced in working out the result. Where, however, the corporation 
has a place of business and an agent within the state, jurisdiction 
over it is probably universally exercised.” A special difficulty arises 
with regard to the so-called moral persons which ate in fact uni- 
versal societies, as for instance the Church. This difficulty was felt 
in a case where the Superior General of the Congregation of the 
Ladies of the Sacred Heart brought a suit in Rome. The Court of 
Cassation of Rome finally held that the action would not lie. In 
the course of its opinion the court said: 


“Moral persons created in one state have no existence beyond the 
frontiers of the state which has recognized and created them, and this for 
two reasons: first, because the sovereign power which is at once confined 
within the limits of its own territory cannot give to an artificial person a 
universal existence which it does not possess itself; second, because a 
moral person represents an idea which has its reason for existence and 
ought to serve a political, economic, and religious purpose which is 
necessarily national. Beyond the frontiers of the state where it has 
been created, this reason for existence and this object not only cease 
to exist, but may even be found in opposition to the established condi- 
tions of the local public law. The present court has already decided that 
a religious order, even if it presented such a character of universality as 
that of the Jesuits, could not be considered and treated from the point of 
view of the civil law as constituting a moral person. It could not be so 
regarded because there is neither a universal state nor a universal legis- 
lator which is capable of conferring this character of universality. Asa 
result in everything which concerns the acquisition and possession of 
property the order of Jesuits is resolved into as many distinct legal per- 
sonalities as there are states in which it is recognized.” 





60 Supreme Court of Austria, 12 March 1890, 20 Clunet 214; and see Trib. Civ. 
Marseilles, 11 July 1906, 34 Clunet 362. 
1 See Bar, International Law, p. 229. 
6 See Cas. Turin, 29 Aug. 1911, 39 Clunet sor. 
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C. The Law of France. 


The French law has had an independent development so far as 
it was affected by the provisions of the French civil code and by 
jurisprudence since its adoption. This code applied also to Bel- 
gium, and its provisions have been precisely adopted in Roumania; 
the law of those two countries therefore is the same as that of 
France, except so far as it has been modified by later legislation. 


(1) Right of a Foreigner to Sue. Whether a foreigner may sue 
another foreigner in the French court has been much debated.* 
There is no express provision of the civil code limiting the right of a 
foreigner to stand in justice. Laurent says on this point: * 


“The civil code says nothing of litigation between foreigners. Should 
this silence be interpreted as meaning that the French courts are incom- 
petent to decide disputes between foreigners? That is the doctrine 
adopted by French jurisprudence. It has been admitted that this only 
amounts to a denial of all justice. If such were the positive will of the 
legislator, it would be ne¢essary to accept it; protesting, however, in 
the name of the public conscience, against a law which would permit a 
debtor to mock at his creditor. But we shall search vainly in our law for 
any provision which forbids a judge to entertain a suit between foreigners. 
The court of Brussels says that there is no text which forbids it. If no 
law forbids the French courts from deciding disputes between strangers, 
why, then, should they declare themselves incompetent? ” 


He then proceeds to consider reasons which have been given for 
denying jurisdiction, and concludes that they are “excessively 
weak.”” The decision of the court of Brussels referred to by Laurent 
is the case of Lhullier v. Naintre.™ This was an action between two 
Frenchmen, growing out of a business done in Brussels. The court 
took jurisdiction on the ground that there was no provision of law 
to forbid it. Von Bar also © appears to find the rule denying access 
to the courts indefensible. The French law before the code had no 





6° For a thorough study of this particular question see “Jurisdiction in Actions 
between Foreigners” by Professor A. Pillet in 18 Harv. Law REv. 325. In this 
article the history and philosophy of the doctrine is discussed. No attempt is here 
made to reéxamine the subjects there discussed. 

6 See Droit Civil, Vol. i, § 440. 

% See Pasicrisie Belge, 1863, 2, 351. % Bar, International Law, p. 883. 
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such interpretation. As then settled, a foreigner, to be sure, could 
not sue a native without giving surety for payment of judgment 
(cautio judicatum solvi). When, however, two foreigners sued each 
other the plaintiff need not give security unless the defendant, first 
offering security himself, demanded it.*’ So far as can be seen 
foreigners were entirely free to sue one another. 

The French law was settled by the decision in the case of Mount- 
Florence v. Skilpwith in the Court of Cassation on the twenty- 
second day of January, 1806. The defendant was the American 
consul at Paris, and the plaintiff was the chancellor of the consulate. 
They had made an agreement to share the emoluments of the con- 
sulate for a year. The plaintiff sued for his share of the emoluments 
in the Tribunal of First Instance, and recovered. The Court of 
Appeal of Paris, however, held the French courts incompetent, 


saying: 
“According to the common law, and the very intention of the parties, 


such a suit can have no other judges than the representatives of the 
United States in France, and the courts of their nation.” 


The Court of Cassation upheld this decision, after a skilful argu- 
ment in its favor by the great advocate Merlin; saying, that since 


the parties were foreigners, not domiciled in France, and the action 
was merely personal, and not growing out of an act of commerce, 
the maxim actor sequitur forum rei applied. Two earlier decisions 
were distinguished, on the ground that in them the parties had 
consented to the jurisdiction. 

This doctrine has remained that of ‘the French courts until the 
present day, although it has been severely attacked from time to 
time by writers within France as well as outside. 

In certain cases it is agreed that a foreigner may sue another for- 
eigner in France. From the first this has been allowed in case of 
consent of the parties.® Suit will also lie between foreigners in the 
Tribunal of Commerce, where the business done was in France.” 
In the Civil Tribunal suit may be brought, though the plaintiff has 
no authorized domicile, provided the parties have actually lived 





67 See Guyot, Repertoire, Art. Etranger. 

8 See Sirey 2, 1, 206. 69 Algiers, 24 Dec. 1889, 18 Clunet 1171. 

7 Trib. Com. Seine, Oct. 18, 1890, 7 Clunet 587; Tunis, 2 March 1905, 33 Clunet 
1116, Jour. Trib. Tunisie, 1906, 220. 
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and done business in France. In any suit growing out of such busi- 
ness the foreign residents may sue one another. In the case of 
Vanguilbert v. Vandeviére in the Civil Tribunal of Lille” suit was 
brought by one foreigner against another for goods sold. Both 
parties had been living in France for several years and, as the 
court said, might be considered ‘“‘as having their domicile there, 
and as having reciprocally submitted themselves as to the execution 
of their obligation to the jurisdiction of the French courts.” In 
the case of Kowalski ». Mocaluvo,” an action for the rent of a 
piano, both parties were residents of France but not domiciled 
there. The tribunal gave the following opinion: 


“In hiring a piano at the Hertz establishment, Mocaluvo has obvi- 
ously elected at Paris a domicile for the execution of his contract, and 
has submitted to the jurisdiction of the French courts; especially since 
he cannot indicate a foreign domicile where he may be sued, alleging 
only that he was born in Sicily. . . . 

“This firm [Hertz], and its successor Kowalski, did an act of commerce 
in letting and eventually selling a piano to Mocaluvo. France, in per- 
mitting foreigners to establish themselves within her territory and there 
to engage in commerce, assures them by implication her protection for 
the enforcement of contracts good by the law of nature made between 
them within her territory, while engaged in commerce. It would be 
otherwise if the suit concerned the personal status of foreigners and the 
application of the laws of their own countries.” 


Belgium has by legislation ® brought her law on this point into 
accordance with the general common law of Europe, so that now 
a foreigner may sue on the same footing as a native. 


(2) Suit against a Foreigner. The peculiar provisions of the 
French code for suing a foreigner are contained in section 14 of 
the civil code: 


“The foreigner, even though not a resident of France, may be cited 
before the French tribunals, for the execution of obligations contracted 
in France, with a Frenchman; and may also be sued in the French tri- 
bunals upon obligations contracted by him abroad, with a Frenchman.” 





7 12 Clunet 291 (1855), 1 Beale, Cases on the Conflict of Laws, 525. 

7% Civ. Trib. Seine, 21 Jan. 1885, 12 Clunet 176, 1 Beale, Cases on the Conflict of 
Laws, 526. 

% Law of March 25, 1876, Arts. 52-54; Pasinomie, 1876, 157. 
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This has been held to apply as well to quasi-contracts and delicts 





as to contracts.“ From the last part of this section, in derogation 
as it was from the common law,” has resulted the doctrine peculiar 
to the French and Belgian courts that a citizen has a claim on his 
own court, so that he may resort to that for the decision of all his 
disputes no matter who the other party may be. 


“The object of this provision, containing as it does an exception to 
the rule actor sequitur forum rei, is to assure to a Frenchman the benefit 
of the national courts. It follows a fortiori that a defendant cannot, 
contrary to the rules of the common law, be withdrawn from his natural 
judges. Foreign courts are therefore on principle incompetent as con- 
cerning him.” ” 

Such being the view of the French law, it must be obvious that if 
the same view is taken by the court of another state, and its juris- 
diction is extended over all of its citizens, there is an insoluble con- 
flict of jurisdiction, and neither court will recognize the acts of the 
other. And such is the case. In imitation of the French provisions, 
similar provisions have been inserted in the codes of procedure of a 
number of European states, and they have given judgment in their 
courts against Frenchmen. Such judgment the French courts will 
not recognize.” The phrase of the Court of Paris already quoted 
is conclusive on this matter; the Frenchman still retains his right 
to be sued in his own court. But if the French court will not rec- 
ognize the foreign judgment, neither will the foreign court recog- 
nize the French judgment in such cases. So the Italian court has 
said "8 that Article 14 of the French civil code is 


“contrary to the provisions of Art. 105, number 2, of the [Italian] code 
of civil procedure, submitting to Italian jurisdiction suits relative to 
obligations performable in Italy, or resulting from contracts made or 
acts done in the kingdom. It thus contains a usurpation of jurisdiction 
that belongs to the Italian courts. It sets up an extravagant claim of 
jurisdiction, contrary to the law of nations, and therefore not to be 
recognized in any state whose municipal public law it violates. 





™ See Poitiers, 8 Prairial an 13, Sirey 6, 2, 40. 

% See F. Laurent in 4 Clunet 505. 

% Court of Paris, Young v. Dreyfus, 12 Clunet 539, 1 Beale, Cases on the Conflict of 
Laws, 379 (1885). 

™ See Howe v. Bernheim, Trib. Com. Seine, 4 Feb. 1880, 7 Clunet 104. 

78 Girard v. Tramontano, Court of Naples, 1883, 12 Clunet 464, 1 Beale, Cases on 
the Conflict of Laws, 367. 
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“Tt is in vain to urge that a foreigner in contracting with a French- 
man, whenever he knows the provisions of Art. 14 of the Code Napoleon, 
is regarded as having waived the right of being judged by his natural 
judges. For the individual who cannot by his own will obtain within his 
own country other judges than those provided by the laws of the state 
cannot, a fortiori, escape the rules of competence established by public 
international law.” 


So in the English case of Schibsby v. Westenholz” Blackburn, 
J., refused to recognize the French judgment under similar 
circumstances. 

But the difficulty with this provision is not limited to the fact that 
the judgment of one country based upon it will be disallowed in an- 
other. The foreign judgment will not be recognized as sound, and a 
Frenchman will not be barred by the foreign judgment even though 
he appears and litigates the matter in the foreign suit; *° but, on the 
other hand, the foreigner, while he cannot rely upon his foreign 
judgment in the French court, is nevertheless held to be barred 
from proceeding on the original cause of action, because of his elec- 
tion to the foreign domicile, and he is thus left absolutely without 
remedy in France.*! The statesmen of the French Revolution 
professed to be governed by consideration for the rights of all 
mankind, and boasted that they were sweeping away the disa- 
bilities which, to the shame of the medieval sovereigns, had been 
imposed upon foreigners; but they were in fact establishing disa- 
bilities and discriminations which other nations abhor. 

Joseph Henry Beale. 


Harvarp Law SCHOOL. 
[To be continued.} 





7 L. R. 6 Q. B. 155, 1 Beale, Cases on the Conflict of Laws, 328 (1870). 

80 See Kharkofl Tramways v. Bonnet, Pand. Belg. 1891, 116, 18 Clunet 591; Lemaire 
v. Charrier, Trib. Civ. Seine, 27 Fed. 1884, 11 Clunet 390. 

81 See Trib. Com. Seine, 24 June 1893, 20 Clunet 1149. 
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STRIKING WORDS OUT OF A WILL. 


ig a will as executed by the testator fails to express his true in- 
tentions by reason of a mistake without any fraud, how far can 
any court receive evidence of the mistake and afford a remedy. 
There are a number of English cases in which a court of probate 
has afforded a remedy to a limited extent. In America there is 
but little authority on the subject. 
The questions arising in this class of cases may be stated as 
follows: 
I. Has a court of equity power, in any case, to correct a mistake 
in a will? 
II. Has a court of probate power, in any case, to correct a mis- 
take in a will? 
If a court of probate has such a power: 
A. Can it, in any case, add words to the will? 
B. Can it, in any case, reject words found in the will as 
it stood when executed? 
If it has power to reject words: 
(x) For what sort of mistake can it exercise such a power? 
(2) To what extent, assuming the mistake to be of a sort on 
which the court can act, can it exercise such a power: 
(a) Where the rejection would not increase the amount 
of property passing under any part of the will? 
(b) Where it would increase the amount passing under 
some part of the will? 


z, 


Courts of equity have no power to rectify or reform wills, on 
account of mistake, similar to that exercised by those courts in 
the case of deeds.’ So-called reformation or correction of mistakes 





1 Polsey v. Newton, 199 Mass. 450, 85 N. E. 574 (1908); Nelson ». McDonald, ~ 
61 Hun (N. Y.) 406, 16 N. Y. Supp. 273 (1891); Sherwood »v. Sherwood, 45 Wis. 
357 (1878). See In re Bywater, 18 Ch. D. 17, 22 (1878). There are a couple of 
American cases which seem contra. but they are of doubtful import on this point, 
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in wills, without the aid of extrinsic evidence of intention, by dis- 
regarding or implying terms, is an entirely different process, being 
purely a matter of construction;* nor has a court of equity greater 
power in that respect than a court of law. 

The reason usually given why equity will not reform a will is 
that the statute prescribing certain formalities for wills forbids the 
admission of extrinsic evidence of intention. The Statute of Frauds, 
however, has not prevented the reformation of deeds and contracts 
on account of mistake, although courts are not agreed upon the 
grounds and extent of such reformation.* Perhaps the require- 
ment of attestation makes it more difficult to give effect to ex- 
trinsic evidence of intention, even by way of reformation in equity. 

Another reason frequently given is that the beneficiaries under 
a will are volunteers, and equity will not interfere in favor of a 
volunteer.‘ How far this objection is conclusive may be doubted. 
It seems that voluntary deeds may be reformed in equity, as be- 
tween volunteers claiming under them. But it was formerly 
considered doubtful whether equity could reform a voluntary 
deed, even in favor of the donor.’ And it is still sometimes said 
broadly in modern cases that equity will not reform any deed in 
favor of a volunteer.’ -Certainly there are few cases where it has 
been done, eyen as against another volunteer. Historically, at 
any rate, the lack of consideration has been a principal reason why 
equity has declined to interfere in the case of wills.* 





and both were uncontested: Wood »v. White, 32 Me. 340 (1850) eS é in 
Sherwood ». Sherwood, 45 Wis. 357 (1878)), and Worrell v. Patten, 69 Ill. 254 (1873). 
It is suggested by the writer of a note in 21 Harv. L. REv. 434 that equity might 
afford a remedy in cases of mistake, but he cites no authority. See also Stephen, 
Digest of Evidence, preface to 3 ed., p. xxxviii. 

2 Story, Equity Jurisprudence, § 179. 

3 See Fry on Specific Performance, 5 ed., §§ 813 ef seq.; Wigmore on Evidence, 
§ 2417. 

4 Powell v. Mouchet, 6 Mad. 216 (1821); Engelthaler v. Engelthaler, 196 Ill. 230, 
63 N. E. 669 (1902); Sherwood ». Sherwood, 45 Wis. 357 (1878); Wigram on Wills, 
ed. O’Hara, p. 266. 

5 Thompson v. Whitmore, 1 J. & H. 268 (1860); Newburgh ». Newburgh, 5 Mad. 
364, 366 (1820); Lister ». Hodgson, L. R. 4 Eq. 30, 34 (1867); Adair ». McDonald, 42 
Ga. 506 (1871). 

6 See remarks of Kekewich, J., in Bonhote v. Henderson, L. R. [1895] 1 Ch. 742 
(1894). 

7 Shears v. Westover, 110 Mich. 505, 68 N. W. 266 (1806). 

8 Sometimes the objection is taken that the court cannot make the testator exe- 
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There is something to be said for always having a will proved as 
it stood when executed, and leaving a court of equity to deal with a 
mistake by making the beneficiaries who have profited thereby con- 
structive trustees of what they have received. But the law has 
not in fact proceeded in this way. The only instances in which 
any court has attempted to remedy mistakes in wills are those where 
a probate court has omitted particular words as not being part of 
the will, upon the theory stated below. 

If words inserted by mistake are to be allowed to remain in the 
probate, and a remedy afforded by a court of equity, it seems that 
where words have been inserted by fraud the procedure should 
be the same. It is settled, however, that in the latter case the 
words should be omitted in the probate, and that if they are not so 
omitted, equity can afford no remedy.’ It is true that in a case of 
fraud where justice cannot be done by omitting words from the 
probate, as when the fraud consisted in procuring the omission of 
words from the will, equity does afford a remedy by holding the 
legatees as constructive trustees. By analogy, there might be a 
remedy in equity in a case of mistake, supplemental to that in the 
probate court. But there is no authority for the interference of 
equity in any case of mistake only." 





cute a new will (Rhodes v. Rhodes, 7 App. Cas. 192, 198 (1882), quoted below). Buta 
court can reform a deed or contract as against the heirs or executors of a party, after 
his death. The fact, however, that in the case of transactions inter vivos the parties 
are usually alive when the occasion for réformation arises, while in the case of a will the 
testator is of course always deceased, tends, among other considerations, to show that 
the danger of admitting extrinsic evidence of mistake as a basis for reformation in 
equity would be much greater in the case of wills. 

® See note in 21 Harv. L. REV. 434, above referred to. The jurisdiction of a court 
of equity to reform contracts is exercised upon broader grounds, and for more varied 
sorts of mistake (e. g., a mistake of fact as to the subject of the instrument), than the 
jurisdiction of a probate court to correct wills. The suggestion apparently is that equity 
should afford a remedy for mistakes in wills on similarly broad grounds. 

10 Allen v. M’Pherson, 1 H. L. Cas. 191 (1847); Case of Broderick’s Will, 21 Wall. 
(U. S.) 503, 512 (1874); Post v. Mason, 91 N. Y. 539, 550 (1883). 

1 But see a dictum in Whitlock v. Wardlaw, 7 Rich. Law (S. C.) 453, 458 (1854). 
There is not so strong a ground for the interference of equity in the case of a mistake 
where the only cause of the defeat of the testator’s intention is his own failure to 
insert words which he intended to use, as there is in the case of a fraud, where the 
wrongful act of another person intervenes as the efficient cause of the omission and 
gives equity a hold upon the wrongdoer. 
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Il. 


Has a court of probate” power, in any case, to correct a mistake 
in a will? 

The business of such a court is to determine what instrument, 
in just what words, constitutes the testator’s will. It must there- 
fore correct mistakes, if at all, by adding words to the will, or taking 
words from it. 


A. Can it, in any case, add words to the will? 

The law is clear that it cannot do so, no matter how evident it 
may be that words necessary to carry out the testator’s intent 
have been omitted, and no matter what the cause of the omission. 
The court cannot make a will for the testator. Only such words as 
are contained in an instrument properly executed by him can be a 
part of his will. If a court of equity cannot reform his will by 
adding words to it, much less can a court of probate do so, which 
is a court of law, whose office is to determine what instrument, 
if any, the deceased executed as his will. It is immaterial whether 
words were omitted by mistake or on account of fraud.” 

This proposition is frequently stated in the form of a rule of 
evidence. But it is not properly a rule as to the admissibility of 
evidence of the testator’s intention; it is a substantive rule of law 
making it impossible to give effect to his intention, except as 
expressed in a properly executed instrument." 


B. Can a court of probate, in any case, reject words found in 
the will as it stood when executed? 





12 By “court of probate” must be understood not only courts usually so designated, 
or having as a principal function the probate of wills, but any court which passes on 
the factwm of a will, as the common-law and chancery courts regularly did, in the 
case of a will of real estate, in England until 1857, :n many of our states until a more 
recent date, and even to-day to some extent in certain jurisdictions. 

‘8 A couple of English cases where words were inserted by a probate court have 
been expressly overruled. Goods of Schott, [1901] P. 190. 

Professor Wigmore apparently thinks that the courts might have inserted words 
which were omitted by mistake. Wigmore, Evidence, § 2421, n. 1. He does not state 
his theory on this point, but it may be similar to that stated by him in discussing 
the reformation of contracts in writing, § 2417. Query, whether such a theory is 
applicable to instruments which are required to be attested ? 

4 Guardhouse v. Blackburn, L. R. 1 P. & D. 109, 117 (1866); Thayer, Preliminary 
Treatise on Evidence, 396, 397. 
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According to a number of English cases © it has power to do so, 
in certain instances, on the ground that such words, were inserted 
by mistake. It is believed that in no reported American case has 
such a power been exercised ; but that, on the other hand, in no re- 
ported case has a state of facts similar to those on which the Eng- 
lish courts have acted been squarely presented.” Can this practice 
of the English courts be justified in theory? The cases in which 
it has been established do not contain a full discussion of the 
grounds for it. Recourse must be had to the fundamental prin- 
ciples that should guide a probate court in dealing with a paper 
which has been shown to have been executed in the manner required 
for a will. 

The leading case of Guardhouse v. Blackburn lays down six 
rules, some of which it is desirable to consider in detail. 


“First. That before a paper [duly] executed is entitled to probate, 
the court must be satisfied that the testator knew and approved of the 
contents at the time he signed it.” 


That the testator must “xnow and approve” the contents of 
the will is the old established phrase. Nevertheless it needs con- 
siderable explanation. The real question is, are the words of the 
will the testator’s words? He may make them his own without 
actually knowing what they are. 

If the testator executes, without reading, a will which has been 
drawn up from his instructions, he does not in fact know its con- 
tents, in the sense of the words written in it as distinguished from 
their purport or effect. And it is with this sense of the term 
“contents” that we are here concerned. 





18 Goods of Duane, 2 Sw. & Tr. 590 (1862); Goods of Oswald, L. R. 3 P. & D. 162 

(1874); Morrell ». Morrell, L. R. 7 P. D. 68 (1882), and other cases cited below. 
16 In O’Connell ». Dow, 182 Mass. 541, 552, 554, 66 N. E. 788 (1903), and Sher- 

wood ». Sherwood, 45 Wis. 357 (1878), thefe are dicta in favor of such a power. 

17 Why is it that cases involving points of law on the execution of wills are much 
rarer in this country than in England? Is it because cases in the probate courts are 
in most of our states not reported? Or because the practice of having an elaborate 
will drawn by an attorney from instructions, and executed without the testator’s read- 
ing it, is more common in England ? 

1% L. R. 1 P. & D. 109, 116 (1866). 

#9 Barry v. Butlin, 2 Moo. P. C. 480 (1838); Hastilow v. Stobie, L. R. 1 P. & D. 64 
(1865); Goods of Hunt, L. R. 3 P. & D. 250 (1875); Swett ». Boardman, 1 Mass. 257 
(1804). 
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Courts have sometimes expressed themselves as if knowledge 
of the contents meant knowledge of the general purport of the 
will. But it seems that the testator must either know or in 
some manner adopt the particular words written. It is with these 
words that a court of probate is concerned, and not with their 





meaning or legal effect. If a testator instructs his attorney to 


insert in his will a gift in certain terms, without leaving any dis- 
cretion to the attorney, but the latter substitutes other words 
because he thinks they better carry out the testator’s intentions, 
and the testator executes the will supposing that the gift has been 
written in terms as directed by him, the words used contrary to 
instructions are not: a part of his will; and this is so without 
regard to the question whether the words used do in truth better 
express the testator’s intentions, or what probably would have 
been his intentions if the matter had been explained to him.” 

The intention of the testator as to how his property shall go is 
not, strictly speaking, the concern of a probate court.” Such a 
court cannot consider the legal effect of his words, or his belief as 
to their legal effect. Its only business is to determine the contents 
of his last will and testament, in the sense of the words contained 
in it.* Itis, therefore, the contents of the will in that sense, 7. ¢., 
the words contained in it, that the testator must know and approve. 
Whether he does or does not know and approve of their legal effect 
is immaterial. But in what manner he must know and approve 
the: words in order to make them his own is the question. 

The testator, then, in the supposed case where he executes, with- 
out reading, a will drawn up in accordance with his instructions, 





20 FE. g., in Hastilow v. Stobie, L. R. 1 P. & D. 64 (1865), discussed below. 
1 See Farrelly »v. Corrigan, [1899] A. C. 563, and Parker »v. Felgate, L. R. 
8 P. D. 171, 174 (1883). 

2 “Tt was not for them [the jury] to inquire into the meaning which he attached to 
particular clauses or provisions in it [the will] unless they should be of opinion that he 
had been misled or deceived.” Charge to jury in Davis ». Davis, 123 Mass. 590, 597 
(1878). 

*% Harter v. Harter, 3 P. & D. 11, 21 (1873); Rhodes v. Rhodes, 7 App. Cas. 192, 
199 (1882); Garnett-Botfield ». Garnett-Botfield, [1901] P. 335. See also Hegarty’s 
Appeal, 75 Pa. St. 503 (1874); Cox v. Cox, ror Mo. 168, 13 S. W. 1055 (1890). In 
Burger v. Hill, 1 Bradf. Surr. (N. Y.) 360 (1850), a probate court undertook to remedy 
a mistake of law as to the scope of words in a will, by limiting the grant of probate, 
so that those words in the will should not take effect as to certain property. The 
decree, although affirmed in Hill ». Burger, 10 How. Pr. (N. Y.) 264 (1854), was un- 
precedented and unjustifiable. 
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adopts the contents as his will, and approves them as such, but he 
does not know them except constructively and by a fiction. 

It seems, moreover, that it is not necessary that the testator 
should know even the general purport of his will, if he chooses to 
execute a testament that some one else has made for him “out of 
the whole cloth.” 

In Hastilow v. Stobie * the defendant pleaded that the deceased, 
at the time he signed the pretended will, did not know and approve 
the contents thereof. The plaintiff demurred to the plea, as bad 
in substance, on the ground that a will may be valid although 
the testator did not know and approve the contents thereof. Sir 
J. P. Wilde (afterwards Lord Penzance) held the plea good. He 
discussed the question whether, if a man chose to entrust the fram- 
ing of his will entirely to another person, and executed it without 
at all knowing its contents, the will would be valid; and expressed 
the opinion that it would not, disapproving of the expressions of 
Sir C. Cresswell in favor of its validity in Middlehurst v. John- 
son * and Cunliffe v. Cross.% For this his principal reasons were: 
first, that a will must of its nature be an expression of the testator’s 
own volition; *’ second, that if such a will were good, it would be 
absurd to require that the testator have sufficient mental capacity 
to understand the disposition which he is making. 

The first reason seems to resolve itself largely into a quibble on 
the double meaning of the word “will.” ** It is not necessary that 
a will should be the expression of the maker’s volition in any differ- 
ent sense from that in which a deed must be so. If he deliberately 
executes an instrument which some one else has drawn up, that in- 
strument is an expression of his volition. It is true that a testator 





“ L.R.1 P. & D. 64 (1865); s. c. 35 L. J. P. 18; 11 Jur. N. S. 1039; 14 W. R. arr. 

% 30 L. J. P. 14 (1860). 

% 3 Sw. & Tr. 37 (1863). 

27 Civil law authorities were cited in argument and relied on by the court, and also 
a passage from Swinburne on Wills, Part 1, § 3, par. 34. But an examination of Part 4, 
§ 11, of the same work, where Swinburne repeats this statement (par. 11) among 
other rules as to validity of wills, is sufficient to show that he is here quoting directly 
from the civil law, and that the civil law is of little value as a guide to English testa- 
mentary law on such a point. The notion of one man’s acting for another had only 
a limited currency in the Roman law. Sohm, Institutes of Roman Law, § 32 (Ledlie’s 
translation, p. 145); Pollock, Contracts, 8 ed., p. 55; Dig. 28, 5, 32, pr.; Dig. 44, 7, 11. 

%8 Justinian’s Institutes likewise make a pun on “‘/estamentum,” as if it were derived 
from “‘testatio mentis.” Inst. 2, 10, pr.; quoted by Sir J. P. Wilde, supra. 
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cannot execute his will by attorney.” The will, in that‘sense, must 
be his own act. But to delegate the choice of the words to be con- 
tained in the instrument is not the same thing as to delegate the 
function of executing it.*® A will is often unquestionably good, 
though executed without the testator’s having read it, or actually 
knowing one word which it contains, if drawn up by an attorney 
from the most general and informal instructions.** In such a case 
the testator does not actually know its contents. He may know 
its general purport, as distinguished from the language in which 
the attorney has embodied that purport. But why is even knowl- 
edge of that general purport essential? * 

Just how much must the testator know about the contents of 
the will he signs? If he says to his attorney, “‘Tie up the property 
for my children,” and the attorney, in a bond fide endeavor to 
carry out those instructions, draws a long document containing 
the most elaborate provisions, it is all his will.* Is there any 
difference except in degree when the testator says, “Draw up such 
a will as you consider suitable for me, and I will sign it”? * 

As to the court’s second reason, based on the requirement as to 
mental capacity, it is not true that the testator must, at the time 
of execution, have the mental capacity to understand all the pro- 
visions of his will. If he has sufficient capacity to know he is sign- 





29 This results from the express provisions of the Statute of Frauds, allowing only 
signature by a person acting in the testator’s presence, who is rather a mere amanu- 
ensis than an attorney. It appears, indeed, to have been also the law in the eccle- 
siastical courts previous to the Wills Act. 

30 Previous to the Statute of Frauds a will of personalty might be made by 
an oral declaration, and it may have been good law that a testator could not 
empower another to make such a declaration for him. But where the testator signs 
a written instrument, there is a sufficient making of the will by the testator 
himself. 

31 Cf. Sheer v. Sheer, 159 Ill. 591, 596, 43 N. E. 334 (1893). 

%2 See Williams on Executors, 1o ed., 254, note (e), preferring the view of Sir C. 
Cresswell to that of Sir J. P. Wilde. 

% But cf. Bradford v. Blossom, 207 Mo. 177, 105 S. W. 289 (1907), where the in- 
structions were wilfully exceeded. 

4 There seems to be no objection to a testator’s making a part of his will by refer- 
ence any existing document, whether or not he knows its contents. The document 
need not be one made by the testator. Lord Loughborough, in Habergham »v. Vin- 
cent, 2 Ves. Jr. 204, 209 (1793); Jarman, 6 ed., 135. If he can do so, he can take a 
will prepared by another person, and by writing on it ‘This is my will,” signing it, 
and having it witnessed, he makes a good will. There is no substantial difference 
between doing this and simply executing such a will. 
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ing a will drawn from his previous instructions, that is sufficient.” 
It is only necessary, as in the case of any other legal act, that the 
testator should be capable of understanding what it is that he is 
doing.* 

The word “know,” as used in the phrase under discussion, does 
not then, in itself, help much in determining exactly the neces- 
sary conditions for the validity of a will. 

On the other hand, a person who actually knows the contents 
of a paper, and duly executes it, must usually approve its contents. 
Whether fraud or coercion, not involving the introduction of mat- 
ter into the will without the testator’s knowledge, is to be con- 

sidered as negativing approval, seems to depend on whether they 
| are treated as affording negative or affirmative defenses. 


If the former view is taken, as in some states,®” then these de. 
fenses may be held to negative the element of approval, which is 
thus treated as a necessary element in the proponent’s case addi- 
tional to that of knowledge. This was perhaps the view taken 
by the ecclesiastical courts, in which the phrase originated, so far 
as they paid any attention to such questions of pleading or of the 
separation of issues. In testamentary causes, at least, there was 
apparently no distinction made in those courts between affirma- 
tive and negative pleas or between different pleas in the same 
cause.*® Likewise in issues at law as to the validity of wills of 





85 Parker v. Felgate, L. R. 8 P. D. 171 (1883); Perera v. Perera, [1901] A. C. 354, 
361. 

86 The decision that the plea was good is sustainable on the ground that the words 
“know and approve” have an established technical meaning, which includes cases 
where the testator’s knowledge of the contents is not actual but imputed. In Cleare 
ov. Cleare, 1 P. & D. 655 (1869), Lord Penzance cites Hastilow ». Stobie as standing for 
the proposition that “if a man were to sign a paper of the contents of which he knew 
nothing, it would be no will.”” But does he know nothing of the contents when he 
knows it has been prepared by the attorney as he requested that it should be, i. ¢., in 
accordance with what the attorney thinks proper? It may well be that the court would 
imp! in such a request an instruction that the attorney should make the will such as 
he in good faith thought proper with regard to the testator’s circumstances, and would 
find that the testator did not intend to adopt provisions inserted for the attorney’s 
own benefit, or for reasons not connected with the testator’s situation. 

37 Sheehan v. Kearney, 82 Miss. 688, 21 So. 41 (1896), and cases cited. 

%8 Hastilow v. Stobie, L. R. 1 P. & D. 64, 66 (1865). The statement in Langdell, 
Equity Pleading, § 26, with regard to affirmative defenses in the ecclesiastical courts 
does not apply to the actual practice in the nineteenth century, at least in testa- 
mentary causes. It would be difficult to determine how far the loose state of the 
practice in testamentary causes, on this and other points. was due to the looseness of 
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real estate under the Statute of Frauds, any objection to the 
validity of a devise might be raised under the general issue.*® It 
may be observed that according to this view the word “approve,” 
in the phrase “know and approve,” is used in an artificial sense, 
since in many cases of fraud there is approval in its ordinary 
sense. 

If the defense is treated as affirmative, as in perhaps most 
states, then the term “approval,” in the definition of the re- 
quirements for the proponent’s case, seems to be redundant, unless 
it is used to cover the cases where the words written are adopted 
without actual knowledge.“ From this point of view a better 
phrasing of the requirement would be “‘knowledge or approval.” 


“Secondly. That except in certain cases, where suspicion attaches 
to the document, the fact of the testator’s execution is sufficient proof 
that he knew and approved the contents.” 


Undoubtedly this rule applies in the ordinary case. The impor- 
tant part is the exception. Must the suspicion be of fraud, or is 
any evidence tending to show that the testator did not know and 
approve the contents sufficient to raise the suspicion? Does the 
rule state anything more than a primd facie presumption? 

It seems to be generally admitted that if a testator sign a docu- 
ment whose contents are entirely different from what he supposes 
them to be, it cannot be probated, although he intended to exe- 
cute his will. As where he signs a draft of some one else’s will, 
supposing it to be his own.” 





pleading in all causes in those courts in modern times, and how far to the doctrine that 
all proceedings in testamentary causes were in rem, which prevailed among the Can- 
onists. Bernardus Dorna, Summa Libellorum, § 25; Wahrmund, Quellen zur Ge- 
schichte des rémisch-kanonischen Prozesses im Mittelalter, I, 27. (The writer is 
indebted to Professor Roscoe Pound for these citations.) The testamentary action in 
Roman law (hereditatis petitio) was in rem. Sohm, § 39 (Ledlie’s translation, p. 186). 
This doctrine is mentioned by some English writers on ecclesiastical law. Law’s 
Forms of Ecclesiastical Law, 2 ed., 180; Bre vne, Ecclesiastical Law, 2 ed., 427, 452. 

39 Hastilow v. Stobie, ubi supra. See also Guillamore v. O’Grady, 2 J. & L. 210 
(1845); Trimlestown v. D’Alton, 1 Dow. & Cl. 85 (1827). 

40 F. g., Baldwin v. Parker, 99 Mass. 79 (1868); and semble, now in England, see 
Hutley v. Grimstone, L. R. 5 P. D. 24 (1879), and note. 

41 See Morrell v. Morrell, L. R. 7 P. D. 68, 73 (1882). 

“ Goods of Hunt, L. R. 3 P. & D. 250 (1875); Estate of Meyer, [1908] P. 353; 
Goods of ——, 14 Jur. 402 (1850); Aicer’s Appeal, 67 Pa. 341 (1871); Nelson ». 
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The third, fourth, and fifth rules are not concerned directly with 
our question.* 


“ Sixthly. That the above rules apply equally to a portion of the will 
as to the whole.” 


Whether this is true of the first rule (that the testator must know 
the contents) is perhaps the crucial point of the present inquiry. 
Assuming that, if a man executes as his will a document whose 
contents are entirely different from what he supposes them to be, 
the document is not entitled to probate; can the court refuse 
probate to particular words in an instrument of whose nature and 
general purport, and of a part of whose contents, the testator was 
aware? Or must the court treat the instrument actually executed 
as indivisible, and hold that every word, or none, is a part of a 
legally constituted will? 

In cases of fraud or undue influence, the courts have struck out 
part of a will. And this has been done where the fraud has con- 
sisted in causing the testator to execute a will containing words 
which he did not know were in it, 7. e., where the proponent has 
failed to prove his case under the first rule in Guardhouse v. Black- 
burn, so that the contestant has not had to prove fraud as a 





McDonald, 61 Hun (N. Y.) 406 (1890). See also Downhall v. Catesby, Moore 356 
(1594); Goods of Fairburn, 4 Notes of Cas. 478 (1846); Couch v. Eastham, 27 W. 
Va. 796, 799, 805 (1886); Bradford v. Blossom, 207 Mo. 177, 105 S. W. 289 (1907). 
The mistake on account of which a will is refused probate must be of the same sort as 
that for which a clause may be omitted. See II, B, (1) below. 

4 These rules are as follows: 

“ Thirdly, that although the testator knew and approved the contents, the paper 
may still be rejected, on proof establishing, beyond all possibility of mistake, that 
he did not intend the paper to operate as a will. Fourthly, that although the tes- 
tator did know and approve the contents, the paper may be refused probate, if it 
be proved that any fraud has been purposely practised on the testator in obtaining 
his execution thereof. Fifthly, that subject to this last preceding proposition, the 
fact that the will has been duly read over to a capable testator on the occasion of 
its execution, or that its contents have been brought to his notice in any other 
way, should, when coupled with his execution thereof, be held conclusive evidence 
that he approved as well as knew the contents thereof.” 

In the fifth rule, if “duly read over” means “ read over in such a way that its 
contents are brought to the testator’s notice,” the court seems to state, in the form 
of a rule of evidence, the proposition that if a testator executes as his will an in- 
strument whose contents he knows, it is immaterial whether or not he intends its 
legal effect. 
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defense.“ In such cases the sixth rule has been applied to cases 
arising under the first. 

Nor does there appear to be any solid object:on to applying it 
where the testator’s ignorance of a portion of the contents arises 
from mistake only. If the testator did not intend certain words 
written on the paper to be part of his will, because he did not 
know they were there, the law should not give effect to them as 
a part of his will. If, on the other hand, a man voluntarily puts 
into a document certain words, the law must give effect to them as 
they stand, without adding or subtracting anything on account of 
his extrinsic declarations. But the inquiry is always open whether 
he did intentionally use those words.” The statute requiring cer- 
tain formalities for wills does not prevent the courts from declaring 
particular words in a formally executed instrument not to be a 
part of a testator’s will, but only from declaring any words not 
contained in such an instrument to be a part of his will. 


qr 


he execution of what was shown to be the true will, and something 
more, may be treated as the execution of the true will alone.” “ 


The objection to the admission of evidence of such a mistake is 
one of policy, grounded on the danger of abuse. Undoubtedly, 
there is a presumption in favor of the document as it stood when 
executed. The requirements of policy seem to be satisfied by treat- 
ing it as a prima facie presumption. 


It is evident from the foregoing discussion that although a 
court of probate may have power to reject words which were in 
the will when it was executed, on the ground that such words 
were inserted by mistake, that power is restricted to cases where 
the mistake is of a certain kind. 


(1) For what sort of mistake can it exercise such a power? 
If a testator knows the contents of the paper executed by him, 
it is immaterial that he labors under a mistake as to matters that 





“ Fulton v. Andrew, L. R. 7 H. L. 48 (1875); O’Connell ». Dow, 182 Mass. 541, 
66 N. E. 788 (1903). 

45 Guardhouse v. Blackburn, L. R. 1 P. & D. 109, 114 (1866). The knowledge of his 
attorney may be imputed to him in many instances, but that does not cover all 
cases where the testator is actually ignorant of the words used. 

46 Lord Blackburn, in Rhodes v. Rhodes, 7 App. Cas. 192, 198 (1882). 
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induce him to make such a disposition,’ or that owing to a mistake 
as to the law, or as to the effect of his words, the document will fail 
to accomplish the result intended. It is only when he does not 
know the contents of the paper which he is executing that a mis- 
take occurs which may be remediable.** 

But when does he, in the eye of the law, know the contents? 
Very often, as is pointed out above, he is held to do so when in 
fact he does not know them at all. Where a testator has read a 
will so that he actually knows its contents, there is no room for 
the application of the doctrine in question. On the other hand, if a 
copyist by a clerical error inserts words which were not in the draft, 
and the testator neglects to read the paper before executing it, 
there is a clear case for rejection of the words. The testator does 
not know of their presence, nor has he adopted them.*® The result 
should be the same if such a clerical error is committed by the tes- 
tator himself, as, for instance, in writing out a will on a printed 
form which he executes without reading over.” 

The difficult questions arise when a testator executes, without 
reading, a will that has been prepared by some one else from 
his instructions. Here the testator does not actually know the 
contents of the paper, but in most cases it is none the less his will 
that it fails, through some mistake, to carry out his intentions. 
He is held to know its contents, because he adopts his attorney’s 
words as his own. The point then is, what sort of a mistake, on the 
part of the person actually responsible for the contents of the in- 
strument, will justify the court in holding that the testator has not 
adopted the contents? 





47 Unless a statute makes a particular sort of mistake a ground for avoiding the 
will. Georgia Code, 1911, § 3836. 

48 The cases of Goods of Gordon, [1892] P. 228, Goods of Reade, [1902] P. 75, and 
Goods of Snowden, 75 L. T. R. N. S. 279 (1896), in which the court omitted a mis- 
taken reference to previous instruments, appear to be wrong, if the testator was in 
each case aware of the presence of the words which it was sought to omit; and there 
is nothing to show the contrary. Whether such a reference could be disregarded in 
construction is another question. 

49 In the following cases such errors of insertion were corrected by the court: Goods 
of Duane, 2 Sw. & Tr. 590 (1862); Vaughan ». Clerk, 87 L. T. R. N. s. 144 (1902). Per- 
haps this last was rather a case of substitution. Other cases of errors of substitution 
are mentioned later, ¢. g., Goods of Bushell, L. R. 13 P. D. 7 (1887). And see Anony- 
mous, Godb. 131, pl. 149 (1587). 

5° Goods of Moore, [1892] P. 378. 
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Probably a testator can, if he wishes to do so, adopt whatever 
words his attorney, or any person entrusted with the preparation 
of the will, may have written.’ But usually a testator, in fact, 
only adopts the words written, upon the supposition that such 
person has carried out his instructions.” Here again, however, it 
is immaterial that, through a mistake as to the law or as to the effect 
of words, the will.as drawn by the attorney fails to carry out the 
testator’s intentions. The attorney, in a sense, has not carried 
out the instructions. But the attorney’s mistake, made in the 
course of attempting, in good faith, to carry out the testator’s in- 
structions, is in effect the same as the testator’s mistake. It 
makes no difference whether the testator is aware of the language 
of the will or not. The mistake is as much his own in the eye of 
the law, in one case as in the other.* Any other rule would permit 
too wide an inquiry into the correspondence of the legal effect of 
the will with the testator’s intentions. 

The most doubtful cases occur where the attorney. deliberately 
employs words which fail to carry out the testator’s intentions, not 
because of any mistake as to the effect of such words, but because 
he misunderstands the instructions, or is in error as to facts which 
he assumes. 

In Brisco v. Hamilton ™ a testatrix instructed her attorney that 
certain land was to be devised in a certain way. The attorney, 
supposing that the testatrix owned only a half interest in that land, 
wrote a devise of a half interest; and the testatrix executed the will 
without reading it. She in fact owned the whole interest in the 
land. It was held that the testatrix did not adopt the attorney’s 
words; and the words “undivided moiety of and in” were rejected. 

In Morrell v. Morrell © the testator gave directions for a bequest 
to his nephews of his shares in the M. Company. The lawyer 
wrote a bequest of “‘the forty shares in the M. Company,” and 
the testator executed the will without reading it. He had four hun- 
dred shares, all of which he intended his nephews to have. A jury 





5t Cunliffe v. Cross, 3 Sw. & Tr. 37 (1863); Hastilow ». Stobie, L. R. 1 P. & D. 64 
(1865), contra, but see above. 

8 See the instructions to the jury and the verdict in Morrell v. Morrell, L. R. 
7 P. D. 68 (1882). 

8 Rhodes ». Rhodes, 7 App. Cas. 192 (1882); Morrell v. Morrell, L. R. 7 P. D. 
68, 71 (1882); Beamish v. Beamish, [1894] 1 Ir. 7. 

4 [1902] P. 234. 5 LL. R. 7 P. D. 68 (1882). 
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found that the mistake occurred in inserting the word “forty”; 
and “‘that he did not approve of the word being used, 7. e., that he 
instructed his solicitor as to the whole of the shares, and only ap- 
proved of the draft on the supposition that the solicitor had carried 
out his wishes.” The court directed the word “forty” to be struck 
out. 

In Goods of Oswald *’ the testatrix gave instructions for a testa- 
mentary instrument disposing of particular property. The attor- 
ney, apparently because he did not know that there was other 
property which had already been the subject of a previous will, 
drew up a will disposing of the particular property and containing 
the usual clause of revocation of all previous wills.** The testatrix 
executed the instrument, not knowing that it contained the clause 
of revocation. The court struck out that clause. Here the attorney 
misunderstood the instructions, or acted under a mistake as to the 
existence of a previous will.®® | 

In these cases not only did the words fail to carry out the tes- 
tator’s real intentions, but they were not used by the attorney for 
that purpose, but for the purpose of carrying out what he mis- 
takenly supposed the real intentions to be. The break in the ma- 
chinery for carrying out the testator’s intentions occurred between 
the testator and his attorney. 

The distinction is illustrated by the case of Collins v. Elstone.® 
There a clause of revocation was inserted in a testamentary in- 





56 Tt is not clear how the mistake arose here; it looks like a clerical error in writing 
“forty” for “four hundred,” but the jury did not adopt that view. If it was due to 
a mistaken belief of the solicitor that the testator had only forty shares, the case is 
similar to Brisco v. Hamilton. 

57 L. R. 3 P. & D. 162 (1874). 

58 Or the clause of revocation may have crept in by a mere clerical error. 

59 In Goods of Fairburn, 4 Notes pf Cas. 478 (1846), a bond fide misunderstanding of 
instructions affected the whole of the codicil rejected. In Hippesley v. Homer, T. & 
R. 48 n. (1822) (why did Lord Eldon say this case was not worth twopence? Sug- 
den, Law of Property, 197), and Goods of Wray, Ir. R. 10 Eq. 266 (1876), parts of 
wills were rejected because not according to instructions, apparently on account of 
the attorney’s misunderstanding or disregarding the instructions, without fraud. In 
Farrelly v. Corrigan, [1899] A. C. 563, there was either fraud or a wilful disregard of 
instructions, — it made no difference which. See Christman v. Roesch, 132 N. Y. 
App. Div. 22 (1909); Wait v. Frisbie, 45 Minn. 361, 47 N. W. 1069 (1891); Brad- 
ford v. Blossom, 207 Mo. 177, 105 S. W. 289 (1907); and dictum in Cowan v. Shaver, 
197 Mo. 203, 213, 95 S. W. 200, 203 (1906), which seems, however, to be too broad. 

60 [1893] P. 1. 
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strument, which had the unintended effect of revoking a previous 
will. The testatrix, however, knew of the presence of the clause, 
and deliberately allowed it to remain, on account of a strange 
belief, on the part of the testatrix and the person who drew the in- 
strument, that such words would not revoke the previous will. 
The court declined to reject the clause. It seems, moreover, that 
even if she had not read the instrument, the result would have 
been the same; for the person who drew it knew that she did not 
wish the previous will revoked, and inserted the words, not in 
order to work a revocation, but because he supposed them to be 
a necessary form. 


(2) To what extent, assuming the mistake to be of a sort on 
which the court can act, can it exercise such a power? 

This question may require to he treated somewhat differently 
accordingly as the rejection of the words would or would not in- 
crease the amount of property passing under the remaining words. 
Such a distinction is commonly taken, and must be considered. 
Is there, then, any objection to the exercise of the power in a proper 
case of mistake, — 

‘a) Where the rejection would not increase the amount of prop- 
erty passing under any part of the will? 

Suppose that by a clerical error words are inserted constituting 
a residuary legacy.“ There is no-difficulty in omitting them, if the 
probate court has power in any case to reject words which were in 
the will when executed. The omission does not increase the amount 
passing under any part of the will, or alter in any way the effect of 
the remaining words.” 

A case where the omission of certain words would not increase 
the amount passing under the will, yet would alter the meaning of 
the remaining words, is unlikely to occur. Suppose a gift of “one 
hundred dollars to each of my sons, not excepting A.,” and no dis- 
position of the residue. Evidence is introduced that the word 
“not” was inserted by a clerical error. Can the court strike out 
“not,” so that the son will be deprived of his legacy? To do so 
would not increase the amount going to any one under the will, 





6 As in Goods of Duane, 2 Sw. & Tr. 590 (1862). 


® Cf. Swinton v. Bailey, 4 App. Cas. 70 (1878), on the question of partial revo- 
cation by cancellation. 
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but it would entirely change the meaning of the “‘not excepting” 
clause. Such a case has never been discussed, but it is submitted 
that, for reasons which will be more fully considered below, it is 
not permissible to effect such a complete change in the meaning 
of the language of the will as it stood when executed. 

(b) Where the gejection would increase the amount of property 
passing under some part of the will? 

Words cannot be inserted, though omitted by a mere clerical 
error. And where the mistake really was in omitting words, the 
court will not reject words which were not inserted by mistake, 
for the purpose of making the will effect the result desired by the 
testator. 

But suppose the omission of particular words, which were in- 
serted by mistake, would cause the will to give to a person property 
which it did not give before. For instance, the will when executed 
contained the words: “I give $500 to my son William and $100 to 
my son John.” It appears in evidence that the draft of the will 
read: “I give $500 to my son John,” and that the words “‘to my 
son William and $100” were inserted by the copyist by inadvert- 
ence (e. g., while looking at the wrong line) and were never read by 
the testator.“ Here the mistake is one of insertion, of the sort 
upon which the court can act; and the will with these words omit- 
ted perfectly carries out the testator’s intention. Yet probably no 
court would allow the will to be probated as it stood in the draft, 
so as to give John $500. 

In Rhodes v. Rhodes © Lord Blackburn well states the difficulty: 


“A much more difficult question arises where the rejection of words 
alters the sense of those which remain. For even though the court is 
convinced that the words were improperly introduced, so that if the in- 
strument was inter vivos they would reform the instrument and order 





® Harter v. Harter, L. R.3 P. & D. 11, 21 (1873). See remarks on Newburgh ». 
Newburgh, 5 Mad. 364 (1820), in Sugden, Law of Property, 197. And cf. Stanley ». 
Stanley, 2 J. & H. 491 (1862). 

* The hypothesis is borrowed from a supposed case discussed in Miles’s Appeal, 
68 Conn. 237 (1896), in connection with the question of partial revocation by 
cancellation. 

8 That is, no court would reject the words inserted, if the result would be to give 
John $500. It is suggested below that such is not necessarily the result, and that a 
court of probate may properly reject the words and grant probate in such a form as 
to prevent such a consequence. 66 7 App. Cas. 192, 198 (1882). 
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one in different words to be executed, it cannot make the dead man 
execute a new instrument; and there seems much difficulty in treating 
the will after its sense is thus altered as valid within the ninth section 
of the 7 Will. 4 & 1 Vict. c. 26, the signature at the end of the will re- 
quired by that enactment having been attached to what bore quite a 
different meaning.” 


The difficulty seems to be as great under any statute. The court 
cannot put a gift into the will which was not in the will when ex- 
ecuted, either by adding words or by rejecting them. 

Different views are possible, however, as to whether the rejection 
of words in certain cases puts something into the will which was 
not there when it was executed. To cut out a legacy will always 
increase some other legacy, by increasing the amount of the residue, 
if not otherwise; unless there is no gift of the residue, or the omitted 
legacy is itself a residuary gift. It seems, however, that the fact 
that the residue is increased is no objection to rejecting a legacy 
inserted by mistake. The meaning of a residuary gift is not changed 
by the revocation of a legacy. It is meant to carry, not any par- 
ticular property, but whatever may, for any cause, be undisposed of 
at the testator’s death.® 





67 The question is similar to that which may arise when a testator revokes a portion 
of his will by cancellation. Suppose a testator bequeaths legacies to John and 
William in the form above suggested, and attempts to revoke the legacy to William, 
and increase that to John, by cancelling the same words that the court was asked to 
reject in the suggested case. All courts would probably refuse to allow the gift to 
John to be thus increased, and would refuse for the same reason, in substance, as in 
the case of words inserted by mistake, 7. e., because the will at the time of execution 
did not give a legacy of $500 to John. The two questions appear at first sight to be 
entirely different. Inthe case of insertion by mistake, the court is asked to reject the 
words because they never formed part of the testator’s will; in the case of revocation, 
because the testator has revoked this portion of his will. One question depends on 
the statutory requirements for execution, the other on those for revocation. The 
same court might arrive at different conclusions in the two classes of cases. It 
might, for instance, rule that a statutory power of partial revocation by cancellation 
enables a testator to alter his will by striking out words, even to the extent of intro- 
ducing entirely new gifts. It has been generally assumed, however, that a testator 
cannot, by an act of revocation, introduce a gift which was not in the will already. 
(Lord Penzance’s dicta in Swinton ». Bailey, 4 App. Cas. 70, 82 (1878), are not neces- 
sarily at variance with such a rule.) And it is submitted that the two classes of 
cases should turn ultimately on the same question, — whether the disposition which 
the instrument will contain, after the rejection of the words in question, was con- 
tained in the will as it stood when executed. 

8 In Farrelly v. Corrigan, [1899] A. C. 563, it was assumed that the residue could be 
increased by the rejection of a legacy. In cases of partial revocation by cancellation, 
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There is, moreover, a large class of cases where the words in- 
serted by mistake are, in effect, qualifications or limitations of a 
gift which is contained in the will as executed. Usually the re- 
moval of a qualification or limitation will enlarge the amount of 
property passing under the gift. Is the omission of such words 
proper? 

Looking at the substance of the gift, the effect of the omission 
is to make the will pass something which it did not pass before, or 
pass it to a different person. 

But the English courts have not looked at the question in this 
way. In Rhodes v. Rhodes ” Lord Blackburn states the test to be 
whether the rejection of the words inserted by mistake “alters the 
construction of the true part,” and again, to be whether it “alters 
the sense of those which remain.”’ This rule has been interpreted 
liberally by the English courts, which have rejected not only 
qualifications and limitations upon gifts, but words which might 
be more properly described as conditions, revocations, descrip- 
tions, or enumerations, and indeed almost every sort of adjective 
or adverb, or adjective or adverbial phrase.” 

In the cases of Brisco v. Hamilton ” and Morrell v. Morrell,” 
stated above, the court struck out the words “‘moiety of,” and the 


word “forty,” respectively, thereby much increasing the property 





the weight of authority, and of reasoning, allows revocation where the result is to in- 
crease a residuary gift. Barrow v. Barrow, 2 Lee Eccl. 335 (1756); Bigelow ». Gillott, 
123 Mass. 102 (1877); Collard v. Collard, 67 Atl. 190 (N. J., 1907); Re Frothing- 
ham’s Will, 76 N. J. Eq. 331, 74 Atl. 471 (1909); Re Kirkpatrick’s Will, 22 N. J. 
Eq. 463 (1871); Jarman on Wills, 4 ed., 134. Contra, Miles’s Appeal, 68 Conn. 237, 
36 Atl. 39 (1896). 

69 Cf. the decisions of some courts in analogous cases of partial revocation by can- 
cellation, declining to give effect to the cancellation wherever any other legacy is 
indirectly increased thereby. Eschbach »v. Collins, 61 Md. 478 (1883); Pringle 2. 
M’Pherson, 2 Brev. (S. C.) 279 (1809). This rule, strictly followed, would seem to 
forbid even an omission that increases a residuary gift. Miles’s Appeal, 68 Conn. 
237, 36 Atl. 39 (1896). See 24 Harv. L. REv. 558. ' 

70 7 App. Cas. 192, 198 (1882). 

™ Indeed, no case has occurred in which the court has found itself unable to 
treat the words as a qualification or limitation; so that the question of what the court 
should do, where the rejection of words would cause the remaining words to un- 
dergo a change in grammatical construction or an entire alteration in meaning, has 
never come up. But see Anonymous, Godb. 131, pl. 149 (1587), where the court seems 
to have gone too far; and Downhall v. Catesby, Moore c..P. 356 (1594) where perhaps 
the minority opinion is preferable. 

7% [1902] P. 234. % L. R. 7 P. D. 68 (1882). 
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passing by the legacies. In the former case the court speaks of 
the words rejected as a “limitation or restriction.” In Vaughan 
v. Clerk™ the court struck out the word “real” before “property,” 
thus making the will pass personal as well as real property.”. 

In Goods of Oswald,” stated above, the court struck out a clause 
of revocation with the result of putting into operation all the provi- 
sions of a will which, as the words stood before the correction, was 
entirely revoked. The same thing has been done in other cases.” 
Yet what could be a clearer case where an omission of words oper- 
ates to cause property to pass under a will, which property would 
not so pass if the words were allowed to remain? ” 

Is this practice of the English courts reconcilable with a due 
regard for the provisions of the Wills Act? It is submitted that it 
is; although there may often be difficulty in determining whether 
the meaning of the remaining words has been altered. 

A probate court should look rather at the words of the will than 
at their ultimate effect, and therefore can properly reject words in- 
serted by mistake, when the remaining words are not changed in 
meaning, although the result may be to make them carry a larger 
amount of property. Words are not to be treated as mere count- 
ers, and shifted about so as to take on a meaning entirely differ- 
ent from anything that can be found in the will as executed; 
but it is with words that the court is directly dealing, and if the 
grammatical construction is such that certain words can be re- 
garded as qualifying or limiting certain others, the omission of 
qualifying or limiting words can be regarded as not adding any- 
thing to the will which was not in it when executed.” 





4 87 L. T. R. N.S. 144 (1892). 

75 In Stanley v. Stanley, 2 J. & H. 491 (1862), there is a dictum that it would be 
absurd to strike out the words “for life” in a devise to A. for life, in order to make the 
devise carry a fee simple. It seems, however, that an English court might reject such 
words at the present day, if a proper case were shown of insertion by mistake without 
the knowledge of the testator. The court in Stanley v. Stanley was not dealing with 
such a case. 

7%. R. 3 P. & D. 162 (1878). 

™ Goods of Moore, [1892] P. 378; Goods of Wray, Ir. R. 10 Eq. 266 (1876). And 
see Hippesley v. Homer, T. & R. 48 n. (1804). 

78 Can the word “not” be struck out? Suppose a legacy “to my daughter if she 
shall not then be living with her mother.” Can “not” be struck out, if inserted by 
mistake, so that the daughter, if living with her mother, will take? It seems that it 
cannot. The removal of the negative completely changes the meaning of the clause. 

7 A probate court cannot insert a legacy even though its omission ‘is the result 
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It is submitted that the test laid down by Lord Blackburn is 


the true one in all cases, and it is immaterial whether or not the 
amount of property passing to any one under the will is increased 
by the rejection of the words in question. This test, therefore, 
should control even where there is no increase in the amount of any 
legacy, as in the case, above put, of the legacy ‘“‘to each of my sons 
not excepting A.’’; the result being that the “not” cannot be 


omitted. 


In some cases the mistake has been, not in the insertion of a word, 
but in the substitution of a wrong word for that which the testator 
intended to use. Such a case also raises a question whether the 
omission of the word used by mistake changes the meaning of the 


remaining words. 


In Goods of Bushell *° the draft of the will contained a legacy to 
the “Bristol Royal Infirmary,” but by a clerical error, in the in- 
strument finally executed, ‘‘ British” was substituted for “Bristol.” 


The court struck out ‘‘ British” and inserted ‘‘ Bristol.” 


In insert- 


ing a word, it clearly exceeded its powers.* Could it properly 
strike out ‘‘British,” leaving a legacy to the ‘‘Royal Infirmary’’? 
The remaining words are not exactly what the testator intended 
to be in the will; the description is imperfect. But they are the 
testator’s words, and the fact that a word has been omitted by 


mistake is no reason why the remainder of the will should not 





of fraud. There is no reason why it should be bound by less strict rules in a case 


of fraud than in a case of mistake, as to striking out words where the effect may be 
to enlarge the operation of the remaining words. Indeed, the court might well be 
more chary of exercising such a power in a case of fraud, because, if it declines to act, a 
court of equity may remedy the fraud. Yet it has not been suggested that a probate 
court has no power to strike out a particular part ofa will for fraud, because the 
operation of the remaining words may be enlarged; and the power has been exercised 


in such a case. O’Connell v. Dow, 182 Mass. 541, 66 N. E. 788 (1903). 


A revocation 


procured: by fraud should be struck out in the probate court. Allen ». M’Pherson, 


1 H. L. Cas. 191 (1847). 


Owing, perhaps, to the provisions of the Wills Act, and other statutes, doing away 
with revocation by cancellation, there are few cases'on analogous questions with regard 
to revocation; but there is authority supporting the view that clauses may be thus 
revoked although the effect may be to enlarge the operation of the remaining words. 
Larkins v. Larkins, 3 B. & P. 16 (1802); Collard v. Collard, 67 Atl. 190 (N. J., 1907); 
Richardson v. Baird, 126 Ia. 408, 102 N. W. 128 (1905); Tomlinson’s Estate, 133 Pa. 


St. 245, 251, 19 Atl. 482 (1890). 


(Semble, the last case goes too far in some points.) 


And see the opinion of Lord Penzance in Swinton ». Bailey, 4° App. Cas. 70, 82 
(1878). The cases on revocation looking the other way have been cited above. 


% L. R. 13 P. D. 7 (1887). 1 Goods of Schott, [t901] P. 190. 
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be proved, or the word which is not the testator’s allowed to 
remain in it. The meaning of the remaining words is the same, 
although that meaning is not now restricted by the additional 
adjective which has been rejected.* Very often, as in this case, the 
remaining words, though not as complete a description of the ob- 
ject as the testator intended,® are sufficient to identify the object.™ 

Words may be rejected even when the omission results in an 
evident gap. 

In Goods of Boehm ® the testator gave instructions for a legacy 
to each of his daughters, Florence and Georgiana. The attorney, 
by inadvertence, in writing out the will inserted the name of Geor- 
giana in both bequests, so that Florence was given nothing. This 
error was not noticed by the attorney, nor by the testator, who did 
not read the will. The court rejected the word “Georgiana” where 
written the second time. Jeune, J., said: 


“It may be that in the present case the effect of striking out the name 
in question will be, on the construction of the will, as it will then read, 
to carry out the testator’s intentions completely. It is not for me to de- 
cide that. But even if to strike out a name inserted in error and leave 





® Other cases in which words substituted by clerical error were rejected are: Goods 
of Schott, [1901] P. 190; Goods of Wrenn, [1908] 2 Ir. 370. 

% No description is ever complete, in an absolute sense. See Wigmore, Evidence, 
§ 2476, at beginning. 

* The court required evidence that there was not a British Royal Infirmary; and 
apparently, if there had been, would have refused to admit evidence that would have the 
effect of giving the legacy to the Bristol Infirmary, presumably on the ground that to 
do so would be contrary to the rule against “disturbing a plain meaning.” Here was 
a strange confusion of ideas. The court had no concern with rules of interpretation, 
such as the supposed rule against disturbing a plain meaning. Such rules only come into 
play when it has been determined what are the words which constitute the instrument. 
Guardhouse »v. Blackburn, L. R. 1 P. & D. 109, 115 (1866). Supposing there were 
an inflexible rule against disturbing a plain meaning (as to which see Thayer, Prelim- 
inary Treatise, 447-470, Wigmore, Evidence, §§ 2462, 2476 (1)), the fact that a British 
Infirmary existed would be all the more reason for the court’s exercising its power to 
strike out “British.” For if a court of construction found on the face of the will a 
legacy to a British Infirmary which was an existing institution, it might not be able, 
under the supposed rule, to find that the Bristol Infirmary was meant. But if there 
were no British Infirmary, then it would make little practical difference whether or not 
“British” were struck out in the probate, because the court of construction could treat 
“British” as a mistake and give the legacy to the Bristol Infirmary. In truth the 
court had no concern with the existence of a “British” or a “ Bristol” Infirmary, un- 
less evidence on that point was offered as bearing on the question whether the alter- 
ation from the draft was a mistake or a deliberate change. 

85 [1891] P. 247. 
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a blank have not the effect of giving full effect to the testator’s wishes, 
I do not see why we should not, so far as we can, though we may not 
completely, carry out his intentions.” 


The probate not merely omitted the word “Georgiana,” but left 
a blank space where it had been, instead of letting the text run 
along consecutively as if nothing had ever been written there. 
This is the practice where the mistake has been one of substitution 
rather than of mere insertion. 

In Goods of Cooper ® the will, as it stood when executed, ap- 
pointed Thomas Stevenson one of the trustees, “and the said 
Thomas Cooper,” one of the executors. It was shown that 
“Cooper” was a draftsman’s error for “Stevenson.” The court 
granted probate of the will to Stevenson,*” and struck out 
“Cooper” from the will, so that it read “Thomas — 

The existence of such a blank space in a will, whether due to 
its never having been filled, or to its having been filled by mistake 
with a word not intended, is a circumstance which a court of con- 
struction can take into account, and to ascertain which it can refer, 
if necessary, to the original document.*® And though the probate 
court would never allow a physical alteration of the document as 
executed,*° there seems to be no objection to its making the pro- 
bate correspond as nearly as possible to what the original would 
be if the rejected words were actually erased. 

Although the point has not usually been referred to, it may 
fairly be said that in none of the decided cases has the rejection of 
words .by the court altered the meaning of the remaining words. 
Suppose, however, it is impossible to strike out particular words 
and read the remaining words as they were intended to stand, 
because to do so would give the remaining words a meaning 
which they did not have in the will as it stood when executed. 
In this discussion it has hitherto been assumed that, in such a 





86 [1899] P. 193. 

87 The court could have done this without omitting the words in the probate. 
Goods of Shuttleworth, 1 Curt. Eccl. 911 (1838); Goods of Baskett, 78 L.T. R. N.s. 
843 (1898). 

88 Another case in which a word was struck out and probate granted with a blank is 
Goods of Walkeley, 69 L. T. R. N. s. 419 (1893). 

89 Manning v. Purcell, 7 DeG. M. & G. 55, 24 L. J. Ch. 522, 523 n. (1855); Re 
Harrison, L. R. 30 Ch. D. 390 (1885). 

% See Ffinch v. Combe, [1894] P. 191, 193. 
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case, the words cannot be omitted. But ought the court to de- 
cline to do anything? 

Take, for instance, the case above supposed of a will reading: 
“T give $500 to my son William and $100 to my son John.” The 
words ‘‘to my son William and $100” are proved to have been 
inserted by a clerical error. It may be assumed that the will can- 
not be amended so as to give John his $500. But should it be left 
so that William will get $500 by reason of the copyist’s mistake? 
It seems that the way out of the dilemma is to reject the words, 
and leave blanks, so that the will reads: “‘I give $500 
to my son John.” Whether this constitutes a gift of $500 to 
John is a question of construction, though of a rather unusual 
sort, the question being what was the meaning of those words 
when the will was executed. On this, the fact that other words 
then stood in the blank spaces can be considered by the court.” 
If a court of construction decides, as it probably would, that there 
is no gift to John, the consequence is that neither William nor 
John will get anything.” 

In theory the probate court ought not to concern itself with the 
effect of striking out words, but ought, in all cases, to reject words 
inserted by mistake and leave the will as thus corrected to a court 
of construction to interpret, only taking care to issue the probate 
in such a form, and have the facts as to the original state of the 
will so appear in the record, that the court of construction may 
have all proper materials. That the result may be to render par- 





% Cf. Shea v. Boschetti, 18 Beav. 321; s. c. 18 Jur. 614 (1854); Gann »v. Gregory, 
3 DeG. M. & G. 777; s. c. 2 Eq. Rep. 605 (1854); Manning v. Purcell, 7 DeG. M. & 
G. 55; 8. c. 24 L. J. Ch. 522 (1855); Re Wyatt, 4 T. L. R. 245. 

® Puzzling cases will occur, such as the two legacies, above suggested, where the 
word “not” was introduced by mistake. Nevertheless it is submitted that the pro- 
bate court ought never to let the words stand as they are, but should probate the will 
with a blank, and let a court of construction struggle with the resulting imperfect 
disposition. ‘To each of my sons excepting A.” might be treated either 
as a gift to each son, coupled, as to A.’s gift, with a qualification which was void for 
uncertainty; or the gift to A. might be treated as invalid on account of the uncertainty 
of its terms. “To my daughter, if she shall then be living with her mother,” 
might be treated either as a gift to the daughter free of condition, the condition being 
void for uncertainty; or as no gift at all, the uncertainty of the contingency invalidat- 
ing the whole gift. 

% This theory would result in removing all the questions under B (2), (a) and (0), 
as to the extent to which words can be rejected, out of the way of the probate court. 
In practice, where itis a case of mere insertion, not substitution, so that the will can be 
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ticular gifts invalid for uncertainty is no concern of the probate 
court. The court of construction must consider whether it can give 
effect to the remaining words, but it is relieved of the necessity of 
giving effect to the instrument as it stood with the words inserted 
by mistake. 


Roland Gray. 


Harvarp Law ScHOOL. 





made to read just as the testator intended it should, and there is clearly no alteration 
in the meaning, no blank is left in the probate. If any question as to alteration in the 
meaning should arise, the original will and the record of the probate court can be 
referred to. 
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NOTICE TO A CORPORATION FROM ENTRIES 
ON ITS BOOKS. 


oo that the books of a corporation kept in the usual 

course of its business record certain facts. Suppose further 
that an officer of the corporation, acting on its behalf within the 
scope of his powers but personally ignorant of the facts so re- 
corded, makes a contract with respect to which those facts are 
material. Is the corporation charged with notice of those facts? 
The question may be put in concrete form. Assume that the books 
of a corporation disclose that a certain negotiable note is held by 
A. in trust for B. A. brings the note before maturity to an officer 
of the corporation who is personally ignorant of the trust. This 
officer discounts the note on behalf of the corporation and applies 
the proceeds to reduce the personal overdrafts of A. Is the cor- 
poration a bond fide purchaser of the note or does it hold the note 
subject to the trust? In a word, is a corporation charged with 
notice of the facts which are recorded upon its books in the usual 
course of its business even though the officer who acts on its behalf 
is ignorant of them? 

Our problem divides into three parts. First, can a corporation 
have knowledge or notice? Second, how can a corporation receive 
knowledge or notice? Third, if a corporation have knowledge or 
notice is it material that the officer who acts on its behalf has no 
personal knowledge of the matter in question? 


I. 


A distinction is sometimes made between actual knowledge or 
notice and constructive notice. Actual knowledge or notice in- 
volves conscious perception of a fact. It is the result of the opera- 
tion of mind upon the impressions received through the senses. 
Constructive notice is a legal inference drawn from an opportunity 
_ to know which the law presumes that the individual has utilized. 
Thus the law ordinarily presumes that an agent has disclosed to his 
principal whatever pertinent information the agent possesses with 
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respect to the matters in which he acts as such agent.’ It:is said, 
therefore, that the knowledge of the agent as to matters in which 
he acts for the principal is notice to the principal, even though no 
disclosure has in fact been made.? Again, the recording-acts fre- 
quently make the records made thereunder constructive notice of 
the facts recorded even though these records have not been exam- 
ined. In some states the rule obtains that one who receives a 
document and has opportunity to read it, is charged with construc- 
tive notice of its contents even though the document be in fact 
unread.* It has also been held that open and unequivocal posses- 
sion of land is constructive notice of the interest of the possessor 
therein.* In a word, constructive notice is merely evidence of 
knowledge of so violent a character that the law will not permit 
it to be controverted.® In many instances, therefore, construc- 
tive notice isa substitute for and legally equivalent to actual 
knowledge. 

Can a corporation have actual knowledge? It is a legal entity. 
It has no physical existence nor outward embodiment. It has no 
mind. It has only representatives. In certain aspects it is rep- 
resented by the stockholders, yet the stockholders are not the 
corporation. The corporation can neither think, feel, nor perceive. 
It follows that this incorporeal legal entity cannot receive or possess 
actual knowledge. 

But a corporation does business as individuals do. It can con- 
tract though it actually possesses no mind to meet the mind of the 
other party. It can conspire as if it possessed a physical brain.® 
It would be most unjust if it could escape the liabilities imposed 
by knowledge of facts because it possesses no physical intelligence 





1 Suit ». Woodhall, 113 Mass. 391, 395 (1873); Bank of the United States v. Davis, 
2 Hill (N. Y.) 451, 464 (1842); The Distilled Spirits, 11 Wall. (U. S.) 356, 367 (1870); 
Stanley v. Schwalby, 162 U. S. 255, 276 (1896); Cole v. Getzinger, 96 Wis. 559, 576, 
71 N. W. 75, 80 (1897). 

2 See cases cited in note 1. 

8’ Hoadley v. Northern Transportation Co., 115 Mass. 304 (1874); Bostwick »v. 
Mutual Life Ins. Co., 116 Wis. 392, 92 N. W. 246 (1903); Livingston v. Maryland Ins. 
Co., 7 Cranch (U. S.) 506 (1813). 

* Simmons Creek Coal Co. ». Doran, 142 U. S. 417 (1892). 

5 See Townsend ». Little, 109 U. S. 504, 511 (1883); Shauer v. Alterton, 151 U. S. 
607 (1894). 

8 United States v. MacAndrews & Forbes Co., 149 Fed. 823 (C. C., S. D. N. Y., 
1906). 





NOTICE TO CORPORATION FROM ENTRIES ON ITS BOOKS. 239 


and is incapable of those intellectual processes which result in 
knowledge in the individual. Corporations, it is true, can act only 
through their officers, directors, attorneys, servants, and agents. 
But even in the case of a human principal it is settled law that 
knowledge as to matters within the scope of the agency possessed 
by an agent who acts for his principal is notice to the principal, 
even though the agent in fact make no disclosure.’ Indeed con- 
structive notice to the agent is constructive notice to the principal.® 
This doctrine of constructive notice has been extended in its fullest 
application to corporations. True, the officer, director, servant, 
or agent cannot make disclosure to the corporate entity. But, in 
so far as he represents the corporation and acts for it, knowledge 
or notice possessed by him as to matters within the scope of his 
authority is as matter of law notice to the corporation.’ As to cor- 
porations, then, constructive notice is a substitute for and legally 
equivalent to actual or constructive knowledge in a human being. 


IT. 


It has been necessary to consider these somewhat elementary 
matters in order to determine the effect of corporate records as 
notice to the corporation. Generally speaking, corporate records 
are of two kinds. First come the records of corporate action by the 
stockholders, board of directors, executive committee, and the like. 
These generally consist of votes or resolutions, or minutes of busi- 
ness transacted at the meetings. The second species of corporate 
record is its business books and incidental records, such as its jour- 
nal, cash-book, ledger, check-books, and files of letters. These also 
record corporate action, though usually action of a less solemn 
character than the votes or resolutions passed at corporate meet- 
ings. Corporate books, then, whether minute books or account 
books, record corporate action. They differ in degree with the 
power of the corporate agents whose actions they record. 

It seems curious that there is little, if any, authority upon the 





7 Ante, note 1. 

8 Simmons Creek Coal Co. ». Doran, 142 U. S. 417 (1892). 

9 Manhattan Bank »v. Walker, 130 U. S. 267 (1889); National Security Bank ». 
Cushman, 121 Mass. 490 (1877); Trapp »v. Fidelity National Bank, ror Ky. 485, 41 
S. W. 577 (1897); Twenty-Sixth Ward Bank ». Stearns, 148 N. Y. 515, 42 N. E. 1050 
(1896). 
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effect of corporate minute books as notice to the corporation. 
The writer has been unable to find any case which directly passes 
on this question. On principle, however, the result seems clear. 
The minute books record action on behalf of the corporation by 
its stockholders, directors, executive committee, or ‘ae like. Here 
we have every element necessary to affect a humau principal with 
constructive notice through his agent. The action is on behalf of 
the corporation. Generally it is not in excess of the authority pos- 
sessed by those who act. The information recorded is present to the 
minds of those who act, as the record shows. These are precisely 
the requisites of notice to a principal through his agent.’° There 
seems little doubt that the same rule will be applied to a corpora- 
tion as to a human principal. 

The argumentative authority looks the same way. Thus knowl- 
edge possessed by a director who does not act on behalf of the cor- 
poration does not affect the corporation." But if a director meets 
and acts with the board, the corporation is charged with the knowl- 
edge which he possesses as to the matter in hand even though he 
does not disclose it. If information possessed by a director be- 
comes notice to the corporation when he acts with the board even 
though it remains locked in his own breast, how much more effect- 
ive must be information which is disclosed and spread upon the 
records? Moreover, these very records are the best evidence of 
the matters properly recorded. Duly identified, they are admissible 
even between third parties.“ Evidently a corporation cannot es- 
cape notice of its own corporate acts. It seems to follow that its 
own records, which are the best evidence of what was done, must be 
notice to it of that which is properly recorded. 

Perhaps some question might arise as to a record of acts pur- 
porting to be in behalf of the corporation but in excess of its cor- 





10 The Distilled Spirits, 11 Wall. (U. S.) 356 (1870). 

“ Fulton Bank »v. Canal Co., 4 Paige (N. Y.) 127 (1833); Atlantic State Bank 
v. Savery, 82 N. Y. 291 (1880); Casco National Bank v. Clark, 139 N. Y. 307, 34 N. E. 
908 (1893); First National Bank v. Christopher, 40 N. J. L. 435 (1878); Innerarity v. 
Merchants’ Bank, 139 Mass. 332, 1 N. E. 282 (1885). 

% Bank of the United States v. Davis, 2 Hill (N. Y.) 451 (1842); Twenty-Sixth 
Ward Bank ». Stearns, 148 N. Y. 515, 42 N. E. 1050 (1896); National Security Bank 
v. Cushman, 121 Mass. 490 (1877); Beacon Trust Co. v. Souther, 183 Mass. 413, 67 
N. E. 345 (1903); Union Bank v. Campbell, 4 Humph. (Tenn.) 394 (1843). 

8 Blake v. Griswold, 103 N. Y. 429, 9 N. E. 434 (1886); Howard Ins. Co. ». Hope, 
etc. Ins. Co., 22 Conn. 394 (1853); Hudson v. Carman, 41 Me. 84 (1856). 
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porate powers. At one time some courts took the view that a 
corporation was unable to act in excess of the powers conferred 
upon it. But this view is now generally exploded. True, the courts 
will not, as a general rule, aid either party to enforce an executory 
agreement in excess of the corporate powers. Yet they will usually 
decline to undo an executed transaction on the ground that it was 
beyond the powers of the corporation. Indeed an executed wlira 
vires act may be the foundation of corporate rights and liabilities.“ 
It follows that an act in excess of the corporate powers is still a 
corporate act, though an improper one. But such an act, if trans- 
acted at a corporate meeting, should appear in the records. It 
is the duty of the recording officer to keep a true record, and if such 
act were not recorded the record would be untrue. Yet if a cor- 
poration can sin, and it is the duty of the recording officer to record 
the acts of the meeting truly whether they be proper or wlira vires, 
it would be most inequitable to hold that only the records of good 
deeds are notice to the corporation. It would put a premium upon 
ulira vires transactions. Consequently whatever is properly re- 
corded should be notice to the corporation whether the matter 
recorded be within or outside the corporate powers. 


III. 


We turn now to the effect of entries in the usual course of busi- 
ness upon the less formal books of the corporation, such as the jour- 
nal, cash-book, ledger, and the like. Such entries are usually 
made by servants of the corporation having small powers and lim- 
ited discretion. Yet the humblest servant of a corporation may be 
a conduit of information and affect the corporation with notice. 
If the knowledge possessed by the servant and present to his 
mind ” be pertinent to matters within the scope of the servant’s 
employment and concern matters as to which he acts on behalf of 
the corporation, such knowledge becomes the knowledge of the 
corporation. Thus where it was part of the duty of a cleaner of 





“4 Executed Ultra Vires Transactions, by Edward H. Warren, 23 Harv. L. REV. 496. 

18 The Distilled Spirits, 11 Wall. (U. S.) 356, 367 (1870) semble; Constant v. Uni- 
versity of Rochester, 111 N. Y. 604, 19 N. E. 631 (1889). But the evidence that the 
transaction was present to the agent’s mind need not be strong, and such knowledge 
may be inferred from the circumstances. Holden ». New York & Erie Bank, 72 
N. Y. 286 (1878). 
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electric lights to note and report defects, and the cleaner in the 
exercise of his service observed that a pole was defective but failed 
to report, the corporation was nevertheless charged with his 
knowledge. Again, a notice as to matters within the scope of his 
employment given to a bookkeeper,!’ local insurance agent,!* gen- 
eral claim agent,'® paying teller,”° or receiving teller 7! has been 
held to be notice to the principal. On the other hand, a notice of 
the dissolution of a partnership given to a drummer whose duty 
did not extend beyond receiving and transmitting orders is knowl- 
edge beyond the scope of the drummer’s employment and so not 
notice to his principal.” But book entries made in the usual course 
of business fall within the strictest limits of the general rule. They 
are made by a servant acting within the scope of his employment 
and in the exercise of his service. On principle, therefore, such 
entries should be notice of the matters entered. Here also the direct 
authority is singularly scanty. The writer has found only three 
cases which directly deal with the question. 

In Brady v. North Jersey Street Ry. Co.¥ a motorman brought 
action to recover for injuries caused by a defective car. The de- 
fendant company kept a book in which it was the duty of each 
motorman to enter the condition of his car at the close of the run. 


The plaintiff was permitted to prove an entry as to the car in ques- 
tion by another motorman in these terms: ‘‘bad hand brake, sand 
box out of order.”’ On appeal the judgment for the plaintiff was 
reversed * on the ground that there was no admissible evidence 
of the defective condition of the car. In regard to the effect of 
this entry, Bergen, J., said: 


“That this evidence would have some weight in determining the ques- 
tion whether the defendant had notice of the defective condition of the 





16 City of Denver v. Sherret, 88 Fed. 226 (C. C. A., Eighth Circ., 1902). 

17 Dillon v. Anderson, 43 N. Y. 231 (1870). 

18 Dick v. Equitable Fire, etc. Ins. Co., 92 Wis. 47, 65 N. W. 742 (18096). 

19 Atkinson v. Chicago & N. W. Ry., 93 Wis. 362, 67 N. W. 703 (1896). 

20 Atlantic Bank v. Merchants’ Bank, 10 Gray (Mass.) 532 (1858); Skinner v. Mer- 
chants’ Bank, 4 Allen (Mass.) 290 (1862). 

21 First National Bank v. Fourth National Bank, 56 Fed. 967 (C. C. A., Sixth Circ., 
1893). 

2 Neal v. M. E. Smith & Co., 116 Fed. 20 (C. C. A., Eighth Circ., 1902). 

% 6 N. J. L. 744, 71 Atl. 238 (1908), headnote inadequate. 

* The verdict for the plaintiff was set aside by the Supreme Court (74 N. J. L. 
413), and this action was affirmed by the Court of Errors and Appeals. 
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car, if it was defective, cannot be disputed. The condition of the car 
cannot be established by such entry, and its use must be confined to the 
question whether defendant had notice of a condition shown to exist, 
and cannot be accepted as primary proof of the condition it states.” 


In New England Car-Spring Co. v. Union India Rubber Co.” 
the right of the plaintiff depended on the assent of the defendant 
to the grant of certain patent rights. The grantor had given 
$1000, one-fourth of the purchase price received from the plaintiff, 
to the treasurer of the defendant in accordance with a prior agree- 
ment. The receipt of this amount was entered upon the books 
of the company. For the defendant it was argued that the entries 
on the books were not such notice that the retention of the $1000 
constituted an assent. The court ruled that the entries on the 
books of the corporation constituted notice to it so that the reten- 
tion of the $1000 was an assent to the sale. Ingersoll, J., said: 


“It appears on the books of the corporation that a draft, drawn by 
Charles Ely on Edward Crane, for $1000 was received, and that the 
‘patent account’ was credited with that draft. . . . The entry on the 
books fully apprised the corporation that the $1000 draft was paid and 
received on the ‘patent account.’ It also apprised the directors. By 
inquiry the directors could haye ascertained for what particular reason 
the $1000 draft was credited to ‘the patent account.’ It was the duty 
of the corporation, through its agents, the directors, to make such in- 
quiry. It is to be presumed that the directors performed this duty. . . . 
If the directors, by a neglect of their duty, were ignorant of this entry 
on the books, and of the purpose for which the draft was received, the 
corporation cannot set up such neglect of duty in its agents, to show that 
it had no knowledge of the transaction as it actually was.” 





25 4 Blatchf. 1 (C. C., Second Circ., 1857), headnote inadequate. In more detail 
the facts were these: In 1844 Goodyear, the patentee, gave to the defendant an ex- 
clusive license covering the whole right granted by the patent. He, however, reserved 
to himself the privilege of selling for a sum in gross the exclusive right for any particu- 
lar subject of manufacture, provided that such right should first be offered to the de- 
fendant at the same price and such offer remain unaccepted by the defendant for sixty 
days. If the defendant should not accept the offer, one-fourth of such purchase price 
was to be paid to it before the right was transferred to the purchaser. In 1847 Good- 
year sold to Charles Ely and Edward Crane for $4000 the exclusive right to use his 
invention in the manufacture of car springs. Before the sale he orally offered this 
right at that price to the treasurer of the defendant. The offer was not accepted within 
the sixty days. Before the transfer to Ely and Crane, Goodyear gave to the treasurer 
of the defendant a draft for $1000, which was cashed and the proceeds entered on the 
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In Allen v. Puritan Trust Co.* the proof showed that one Baker 
had two accounts with the defendant trust company. The first 
was his personal account. The other was entered upon the books 
as “Estate of Albert H. Bird, William L. Baker, administrator.” 
On four different occasions Baker’s personal account became over- 
drawn. He then drew checks upon the “Estate” account, which 
the defendant accepted in payment of the overdraft. After Baker’s 
death the new administrator de bonis non of Albert H. Bird brought 
suit to recover the amount of these checks. A master found for 
the plaintiff. In affirming this decree the court said, through 
Braley, J.: 


“The personal property of the estate was held by him [Baker] in a 
fiduciary capacity, and the nature of the respective accounts was fully 
disclosed by the contract. And in the discharge of their several duties, 
which were fully detailed by the master, the officers and agents of the 
defendant [trust company] were charged with knowledge of the scope 
and effect of the various entries relating to the deposit and shown on 
the defendant’s books.” 


These two latter cases, then, hold that a corporation is charged 
with notice of entries made upon its books in the usual course of 
business. It is also said that the agents of the corporation in act- 
ing for it are charged with knowledge of such entries. It seems 
unnecessary, however, to impute such knowledge to the agents. 
The act of such agents on behalf of the corporation is the act of 
the corporation itself.” The corporation itself has notice of the 
facts in question from its own books, through the agents who made 
the entries. The situation then is that a principal who knows the 
facts acts through an agent who is ignorant. But if the principal 
knows the facts that should be sufficient. The better view would 
seem to be that the corporation is directly affected with notice of 
the entries on its own books, rather than that such notice is con- 
structively dragged into the ignorant agent in order that his con- 
structive knowledge may become the constructive knowledge of 





books. Crane and Ely assigned their right to the plaintiff. The court granted a pro- 
visional injunction to refrain infringement of the patent by the defendant. 

26 211 Mass. 409, 97 N. E. 916 (1912). 

27 American Fur Co. v. United States, 2 Pet. (U. S.) 358, 364 (1829); Clicquot’s 
Champagne, 3 Wall. (U. S.) 114, 140 (1865); Stockwell v. United States, 13 Wall. 
(U. S.) 531, 550 (1871). 
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his principal. The absurdity of charging the corporation with 
knowledge indirectly through the ignorant agents instead of di- 
rectly through the entries is shown by those cases which hold that 
even directors are not personally chargeable as matter of law with 
knowledge of that which appears upon the corporate books.” 

Another line of cases argumentatively supports the view that 
a corporation as matter of law has notice of those entries made 
upon its books in the usual course of business. Such books or en- 
tries are competent against the corporation as an admission by it. 
Thus a schedule,” annual report,®° report of superintendent to 
directors," train sheet,®? account on the corporate books,* and 
deposit envelope * have all been held competent as admissions by 
the corporation. But if the nature of the entry were not known to 
the corporation, the entry itself would scarcely constitute an ad- 
mission by the corporation. Moreover, these cases further sup- 
port the view that the making of an entry upon the books of a 
corporation in the usual course of business is a corporate act. A 
corporation can scarcely be held to be ignorant of the things which 
it does as a corporation. 

Yet it does not follow that everything which appears upon the 
books of a corporation is‘an admission by it or notice to it. It is 


familiar law that the knowledge of an agent engaged in defrauding 
his principal is not notice to the principal.” The presumption 





% Briggs v. Spaulding, 141 U. S. 132 (1890); Wakeman ». Dalley, 51 N. Y. 27 (1872); 
Hallmark’s Case, 9 Ch. D. 329 (1878). But it is the personal duty of directors to use 
reasonable diligence to ascertain the facts as to the corporation and its business. 
Martin v. Webb, 110 U. S. 7 (1883). 

29 Clicquot’s Champagne, 3 Wall. (U. S.) 114 (1865). 

30 Bailey v. Railroad, 22 Wall. (U. S.) 604 (1874). 

31 Vicksburg, etc. R. Co. v. Putnam, 118 U. S. 545 (1886); Le Abra, etc. Mining 
Co. v. United States, 175 U. S. 423 (1809). 

8 Missouri, K. & T. Co. ». Elliott, 102 Fed. 96 (C. C. A., Eighth Circ., 1900). 

% Simpson v. First National Bank, 129 Fed. 257 (C. C. A., Eighth Circ., 1904); 
Barber A. P. Co. v. Forty-Second St., etc. Ry. Co., 180 Fed. 648 (C. C. A., Second 
Circ., 1910); St. Louis Gas Light Co. v. St. Louis, rr Mo. App. 55, affirmed 88 Mo. 
202 (1885). 

* L’Herbette v. Pittsfield National Bank, 162 Mass. 137, 38 N. E. 368 (1894). 

35 American Surety Co. v. Pauly, 170 U. S. 133 (1898); Fidelity & Deposit Co. ». 
Courtney, 186 U. S. 342 (1902); Bank of Overton v. Thompson, 118 Fed. 798 (C. C. A., 
Eighth Circ., 1902); Dillaway v. Butler, 135 Mass. 479 (1883); Allen ». South Boston 
R. Co., 150 Mass. 200, 22 N. E. 917 (1889); Benedict v. Arnaux, 154 N. Y. 715, 49 
N. E. 326 (1898); Brooklyn, etc. Co. v. Standard, etc. Co., 193 N. Y. 551, 86 N. E. 
564 (1908). 
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that an agent discloses to his principal whatever is known to the 
agent and pertinent to the agency is not pushed to the absurdity 
that the agent is presumed to disclose to the principal the fraud 
which the agent is working upon him. The same principle applies 
to book entries. An entry fraudulently made upon the corporate 
books is not an admission by the corporation or binding upon it 
unless the corporation be estopped to show the fraud.* In fair- 
ness a similar rule should obtain with respect to notice from such 
fraudulent entries. Indeed there is authority which looks in this 
direction. Thus one who becomes surety upon a fidelity bond given 
to a corporation to secure the honesty of an employee is not dis- 
charged because the corporation does not disclose that the employee 
is dishonest, where such dishonesty was unknown to the agents 
of the corporation who took the bond on its behalf, even though 
such dishonesty would have been discovered had those agents 
used due care in examining its books.*” It is true that in none of 
these cases was the effect of the books as notice directly considered. 
Yet these cases indicate, if they do not decide, that entries made in 
fraud of the corporation are not notice to the corporation. To 
render the entry notice to the corporation it must be made upon its 
behalf in the usual course of business. 


IV. 


We now reach the last phase of our problem. Assume that the 
corporation has notice of a certain fact from its books or otherwise, 
but that the officer who acts on its behalf is personally ignorant of 
the fact in question. Is the corporation bound by knowledge of the 
fact? This is the converse of the usual problem of the ignorant 
principal and the well-informed agent. In the present case the 
principal knows and the agent does not know. 

Logically the problem is not difficult. As has been already 
shown the law, under the proper circumstances, charges an inno- 





86 Holden v. Hoyt, 134 Mass. 181 (1883); City Electric St. Ry. Co. v. First National 
Bank, 62 Ark. 33, 34 S. W. 89 (1896). 

87 Tapley v. Martin, 116 Mass. 275 (1874); Bowne v. Mount Holly Bank, 45 N. J. 
L. 360 (1883); Wayne v. Commercial National Bank, 52 Pa. St. 343 (1866); Bennett 
v. Building Association, 57 Tex. 72 (1882). But the surety would be discharged if 
such information were knowingly withheld. Railton ». Matthews, 1o Cl. & Fin. 934 
(1844); Smith v. Governor, etc. of Bank of Scotland, 1 Dow 272 (1813). ; 
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cent principal with the knowledge possessed by his agent.** It is 
just that the principal who carries through a transaction by means 
of several agents should stand legally in the same situation as if 
he had performed the whole operation in person. Were this not the 
rule a man could escape all knowledge by multiplying agents. Since 
for this purpose the law under certain conditions identifies agent 
and principal, it does not seem material in which of them the knowl- 
edge is. If the knowledge of the agent may by law affect the prin- 
cipal, the knowledge of the principal should equally affect the acts 
performed for him by the agent. In justice the rule should work 
both ways. Yet the cases are few. : 

In Mechanics’ Bank of Alexandria v. Seton,*® Seton brought a bill 
in equity to compel the bank to transfer to him certain stock of 
the bank which stood upon the books in the name of one Lynn, 
alleging that Lynn held the stock as trustee for him. The bank 
set up in defense that it had made loans to Lynn in good faith 
upon the security of the stock. The proof tended to show that at 
the time the stock was entered on the books in the name of Lynn 
notice of the trust was given to the then board of directors. Sub- 
sequently a different board made loans to Lynn upon the secur- 
ity of the stock in ignorance of the trust. The court decided that 
the bank was charged with notice of the trust. The principle is 
thus stated by Thompson, J.: 


“Notice to the board of directors when this stock was transferred to 
Lynn that he held it in trust only was notice to the bank; and no subse- 
quent change of directors could require a new notice of this fact. So 
that if the bank had sustained any injury by reason of the subsequent 
board not knowing that Lynn held the stock in trust, it would result 
from the negligence of its own agents and could not be visited upon the 
complainants.” 


In Curtice v. Crawford County Bank “° the question was whether 
the defendant bank obtained a statutory lien upon certain stock 
with notice of the rights of the plaintiff in such stock. The Court 





88 Duncan v. Jaudon, 15 Wall. (U. S.) 165 (1872). See also Armstrong v. Ashley, 
204 U. S. 272 (1906). . 

39 Mechanics’ Bank of Alexandria v. Seton, 1 Pet. (U.S.) 299 (1828). See also New 
England Car-Spring Co. v. Union India Rubber Co., 4 Blatchf. 1, 7 (C. C., Second 
Circ., 1857); Allen v. Puritan Trust Co., 211 Mass. 409, 420, 97 N. E. 916, 920 (1912), 
already discussed, p. 244. 

40 118 Fed. 390 (C. C. A., Eighth Circ., 1902). 
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of Appeals found that two or three years before the bank made its 
loans upon the stock Curtice gave notice of his interest to Turner, 
the president of the bank, and that the loans were made by other 
officers of the bank who were ignorant of the plaintiff’s rights. The 
court, in deciding that the bank took subject to Curtice, said, by 
Thayer, J.: 


“Under these circumstances we are of opinion that Turner must be 
regarded as having been acting for the bank when he received notice 
that.the stock was held in pledge by Curtice, and that the knowledge 
which was acquired in the course of that interview affected the bank 
generally even if it was not communicated to the other executive officers. 
It was at least knowledge of a fact which ought to have been communi- 
cated to the other officers of the corporation to govern their future 
action.” 


In Elliott ». Worcester Trust Co.“ the plaintiff sued to recover a 
sum of money which had been deposited in the City National Bank 
with which the defendant had merged. The defendant set up as a 
defense that this deposit had been paid out to take up notes of the 
plaintiff payable at the City National Bank. The agreed facts 
admitted that prior to the merger the plaintiff had notified the 
City National Bank not to pay such notes and that none of the 
defendant’s officers knew of such notice. Upon the plaintifi’s 
account was stamped a notice that the deposit was ‘“‘held on the 
same terms as it was held by the City National Bank.” The court 
decided that the defendant was bound by the notice given to its 
predecessor even though this was not known to any of the defend- 
ant’s officers. 

In Gibson v. National Park Bank ® a certain railroad carried its 
deposit with the defendant bank in the name of its treasurer. 
This was known to the executive officers of the bank. The account 
was attached as the account of the railroad by a railroad creditor. 
It was thereafter paid out by a teller who did not know of the 
attachment. The attaching creditor sued the bank, and it was 
held that he could recover. Chief Justice Ruger thus states the 
principle: 





41 189 Mass. 542, 75 N. E. 944 (1905). See also Allen v. Puritan Trust Co., 211 Mass, 
409, 420, 97 N. E. 916, 920 (1912). 
#@ 08 N. Y. 87 (1885). 
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“Tt [the bank] cannot shield itself from liability by alleging the igno- 
rance of the agent making the payment, while other agents, having 
authority and owing a duty to act in the premises had knowledge of the 
facts, which made such payment a violation of duty on the part of the 
corporation.” 


The English cases should be considered by themselves in chron- 
ological. order. 

In Mayhew v. Eames ® the plaintiffs brought assumpsit against 
a common carrier for the loss of a package containing £87 in bank 
notes. The defendant relied upon a notice given to the plaintiffs 
themselves, that he would not be liable for any package exceeding 
£50 in value unless that value was stated and paid for accordingly. 
The clerk who did up the package and delivered it to the defend- 
ant knew the contents of the package but was ignorant of the 
notice. In directing a nonsuit Abbott, C. J., said: 


“The traveller was their [plaintiff’s] agent and made the contract 
solely on their behalf; and as it is so the notice applies as much as if they 
had themselves given the parcel out to be carried.” 


The case was then carried to the Court of King’s Bench,“ which 
affirmed the judgment per curiam: 


“But the knowledge of the principal is the knowledge of the agent. . . . 
But as the plaintiffs suffered their agent to send notes by these coaches, 
we think that knowledge of the notice having been brought home to the 
plaintiffs the carrier is thereby protected from such loss, although the 
parcel was sent by an agent.” 


Willis ». Bank of England ® was an action of trover by the as- 
signee in bankruptcy of N. to recover the value of three post bills 
which had been accepted by the bank. On March 16 the assignee 
gave notice to the London office of the bank to stop payment on 
the bills. On April 12 N. cashed the bills before maturity at the 
Gloucester branch of the bank. The agent at the Gloucester branch 
was ignorant that notice to stop payment had been given. There 
was a verdict for the plaintiff which was upheld on appeal. Lord 
Denman thus states the rule: 





#% 1 Car. & P. 550 (1825). “ 3B. & C. 6or (1825). 
45 4 Ad. & E. 21 (1835). Both cases were cited and distinguished in Powles v. Page, 
3 C. B. 16 (1846). 
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“The general rule is that notice to the principal is notice to all his 
agents; at any rate if there be reasonable time, as there was here, for the 
principal to communicate that notice to his agents before the event which 
raises the question happens.” 


The case of Cornfoot v. Fowke,” which must next be considered, 
has been the subject of considerable judicial limitation and criti- 
cism. In brief the facts were these. The plaintiff sued upon a 
written agreement to take a lease of a furnished house. The de- 
fendant pleaded that he was induced to make the agreement “‘by 
means of the fraud, covin, and misrepresentation”’ of the defendant. 
The evidence tended to show that before the agreement was made 
the defendant asked the agent of the plaintiff: ‘Pray, sir, is there 
anything objectionable about the house?”’ that the agent replied: 
“Nothing whatever”; that the house next door was a brothel; 
that this was known to the plaintiff but not to his agent; and that 
the plaintiff did not know of the representation. The Court of 
Exchequer gave judgment for the defendant. The reasons given 
were various. Rolfe, B., held that the authority of the agent to 
make the representation had not been shown. Parke, B., and 
Alderson, B., held that the plea of ‘‘fraud and covin”’ had not been 
made out by proof that the agent innocently represented that there 
was nothing objectionable about the house while the principal knew 
that there was a brothel next door. Lord Abinger, C. B., dissented 
on the ground that for the purpose of the plea the representation of 
the agent was to be considered that of the principal, and the falsity 
of the representation to the knowledge of the principal was suffi- 
cient to sustain the plea. © 

The opinions of Parke; B., and Alderson, B., proceed upon the 
theory that proof of conscious moral obliquity, either in the agent 
or in the principal, is essential to sustain a plea of fraud and covin. 
They then draw the obvious conclusion that an innocent principal 
who has knoWledge and an innocent agent who makes a misrepre- 
sentation do not, even if added together, produce the conscious 
moral obliquity demanded by the plea. Lord Abinger, on the other 
hand, maintains that moral obliquity need not be proved to sustain 
a plea of fraud and covin. He considers that the knowledge of the 
principal and the innocent misrepresentation of the agent must be 





6M. & W. 358 (1840). 











NOTICE TO CORPORATION FROM ENTRIES ON ITS BOOKS. 251 


considered together, and so considered are sufficient to sustain the 
plea. Plainly, therefore, the question decided was as to the nature 
of the proof required to sustain a plea of fraud and covin.”” 

Moreover, the decision is considerably shaken by the later case 
of Ludgater v. Love.** That was an action for damages for an 
alleged fraudulent representation by the son of the defendant 
upon the defendant’s behalf. The son, to induce the plaintiff to 
buy certain sheep belonging to the father, represented that the 
sheep were all right. The defendant purchased in reliance upon 
this representation. In fact the sheep had the rot. This the father 
knew when he committed the sheep to the son to sell, but with- 
held the information from the son, who acted in good faith. The 
jury found these facts specially, and a verdict was entered for the 
plaintiff. The case was thereupon taken to the Court of Appeal, 
where the judgment was affirmed. In the course of his opinion 
Brett, L. J., said: 


“Tf the son was authorized to make the representations, whether such 
authority was express or implied, we are of opinion that the defendant 
was, by reason of his own fraudulent mind, liable, notwithstanding want 
of fraud in the son. We are of this opinion notwithstanding the decision 
of Cornfoot v. Fowke (ubi sup.) if that decision is contrary to this view.” 


The four American cases, then, are unanimous in holding that 
a corporation affected with notice does not escape the effect of 
such notice because the facts are not known to the agent who acts 
on its behalf. New York, Massachusetts, and the federal courts all 
take this view. The English cases, on the other hand, are some- 
what wavering. Mayhew v. Eames and Willis v. Bank of England 
decide squarely that if the principal has notice he is bound even 
though the agent is ignorant. Then comes the confusion created 
by Cornfoot v. Fowke. This injects into the situation the rather 
narrow English rule that to sustain an allegation of fraud there 
must be proof of conscious moral obliquity.*® In this respect the 





47 See the remark of Willes, J., during the argument in Barwick v. English Joint 
Stock Bank, L. R. 2 Ex. 259 (Ex. Ch. 1867), and the careful explanations of the 
case by Lord Brougham and Lord St. Leonards in National Exchange Co. v. Drew, 
2 Macq. 103, at pp. 108 and 144 (H. L., 1855). 

48 44 L.T.R.N.S.694(C.A., 1881). See also Fuller v. Wilson, 3 Q. B. 58,5. c. reversed 
on a point of pleading sub nom. Wilson v. Fuller, 3 Q. B. 68, 1009 (Ex. Ch., 1843). 

49 See Derry v. Peck, 14 App. Cas. 337 (18809). 
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American cases lay stress upon the result to the injured party in- 
stead of upon the state of mind of the man who makes the repre- 
sentation. Thus in this country the better view is that deceit will 
lie where a representation of fact, made as of knowledge and relied 
upon, is untrue, even though the party who made the representa- 
tion honestly believed it to be true.*® Cornfoot v. Fowke, however, 
has been considerably limited and criticized, and in the later case 
of Ludgater v. Love is treated as of slight authority. It must be 
remembered, also, that all these English cases except Willis ». 
Bank of England deal with human principals. That case concerned 
a corporation and is in accord with the American view. In view 
of the peculiar judicial history of Cornfoot v. Fowke, Willis ». 
Bank of England seems to be unshaken and to be the controlling 
authority. 

Both upon principle, then, and upon authority a corporation 
as matter of law is charged with knowledge of entries made upon 
its books on its behalf in the usual course of business. If facts 
so recorded are material the corporation cannot escape the effect 
of such notice because the agent who acts on its behalf is ignorant 
of the entries. The cases suggest that the agent is constructively 
charged with such knowledge, and that his constructive knowledge 
becomes the constructive knowledge of the corporation. This 
seems rather like whipping the devil round a stump in order to at- 
tain a just result. It is far simpler and more logical to hold that 
entries made upon the corporate books on its behalf and in the 
usual course of business are notice directly to the corporation as 
matter of law. 

. Edwin H. Abbot, Jr. 


Boston, Mass. 





50 Litchfield v. Hutchinson, 117 Mass. 195 (1875); Fisher v. Mellen, 103 Mass. 503 
(1870); Rothschild ». Mack, 115 N. Y. 1, 21 N. E. 726 (1889); Lehigh Zinc, etc. Co. 
v. Bamford, 150 U. S. 665 (1893). 
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JURISDICTION FOR ANNULMENT OF MARRIAGE. — To arrive at a 
correct solution of the problem of the jurisdiction of courts to annul 
marriage it is necessary, first of all, to understand the fundamental dis- 
tinction between annulment and divorce. In the latter the court as- 
sumes the previous existence of the marriage status, and declares that it 
shall from henceforth be dissolved. If this decree be rendered by a court 
having jurisdiction over the status, the result is to put an end to that 
status for the future without affecting its existence in the past. The 
purpose of annulment, on the other hand, is to discover whether or not 
a valid marriage has ever taken place, and if this question be answered 
in the negative, to declare the supposed marriage a nullity.! The decree 
of nullification purports to destroy from the outset what may possibly 
have been a legal marriage status, together with all rights and liabili- 
ties based upon the existence of that status.” Since this decree is based 
on the original invalidity of the marriage, it is absurd for a court which 
recognizes that the marriage was originally a valid one to render any 
such decree.* A recent decision of the New York Court of Appeals 





1 See Ogden v. Ogden, [1908] P. 46, 78; Cummington v. Belchertown, 149 Mass. 
223, 226, 21 N. E. 435, 437. This distinction is sometimes overlooked. Barney 2. 
+ page 68 Vt. 51, 33 Atl. 897; 2 BisHop, MARRIAGE, Divorce AND SEPARATION, 

67, 73. 

2 See Roth ». Roth, 104 Ill. 35, 48; 2 Bishop, MARRIAGE, DIVORCE AND SEPARATION, 
§§ 1596-1609, 13 Harv. L. Rev. 112. 

* Courts are sometimes inclined to annul marriages somewhat hastily without 
much inquiry into the question of their validity by the law which created them. 
Avakian v. Avakian, 69 N. J. Eq. 89, - _ 21. Where, however, the court is made 
aware of the legality of the marriage by th loci contractus, it will generally recog- 
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annulling a valid* marriage performed in New Jersey between persons 
resident in New York seems therefore erroneous.2 Cunningham v. 
Cunningham, 206 N. Y. 341. 

If, however, a court is of the opinion that no real marriage ever took 
place,® it is perfectly rational for it to declare this opinion. It then 
becomes necessary to decide whether such a declaration can conclu- 
sively establish the proposition that the marriage status never did exist. 
The truth of this proposition depends upon a fact, whether or not a 
sovereign has created that status. If he has done so then the status 
has existed, and if a status were a natural object, no sovereign could 
expect that his declaration that he had not created it would be regarded 
as conclusive by other sovereigns who were convinced of its untruth. , 
Marriage has existence as a res, however, only because the law recog- 
nizes it as such, and the law may treat its own creations in ways in which 
it would be absurd for it to deal with external objects.” The canon law, 
from which our law of marriage is derived, has always treated marriage 
as capable of annulment,® and therefore a state which derives its con- 
ception of marriage from the canon law must admit that some sovereign 
has jurisdiction to determine once and for all whether the marriage has 





nize its validity and refuse to annul it. Bater v. Bater, [1906] P. 209. Cf. Medway 
v. Needham, 16 Mass. 157; Stevenson v. Gray, 17 B. Mon. (Ky.) 193. 

* The court suggests that the marriage may have been made voidable by a New 
Jersey statute. 2N. J. Gen. Stat. 2005. This suggestion is contrary to a dictum of 
the New Jersey court. Pearson v. Howey, 11 N. J. L. 12, 20. It is also contrary to 
the interpretation which most other courts have put upon similar statutes. Goodwin 
v. Thompson, 2 Greene (Ia.) 329; Parton v. Hervey, 1 Gray (Mass.) 119. But ¢f. 
Shafher v. Ohio, 20 Oh. 1. 

5 New York would apparently have had jurisdiction to divorce the parties, but 
the decree purports to be one of annulment, and want of age is not a ground for di- 
vorce by New York law. See N. Y. Cope Crv. Proc., §§ 1742-1774. New York might 
also refuse to give effect toa marriage which it regarded as opposed to public policy. 
Kinney v. Commonwealth, 30 Gratt. (Va.) 858. But since this would produce the 
undesirable result that persons who are man and wife in one state are practically 
strangers in another, it should only be resorted to in extreme cases. See Medway 2. 
Needham, 16 Mass. 157, 159; State v. Ross, 76 N. C. 242, 247. Furthermore, in 
annulling the marriage, the court is attempting more than merely to make it in- 
effectual in New York. 

® This may be due to the fact that the apparent marriage was void or that it was 
voidable.’ A void marriage has no existence and a decree of annulment is not neces- 
sary to invalidate it. Patterson v. Gaines, 6 How. (U. S.) 550. It is, however, desir- 
able that the parties should not be left to determine at their peril whether or not they 
are married, and accordingly decrees of annulment are universally rendered in the case 
of void marriages. Johnson v. Kincaid, 2 Ired. Eq. (N. C.) 470; Rawdon v. Rawdon, 
28 Ala. 565. The prior validity of a voidable marriage, on the other hand, is not open 
to attack except in annulment proceedings. Sutton v. Warren, 10 Metc. (Mass.) 451; 
1 Bishop, MARRIAGE, DIvoRCE AND SEPARATION, §§ 259-292. 

7 This principle that the law which creates rights can later declare that they 
never existed is not unknown to the common law. Thus.a lawful entry may be con- 
verted into trespass ab initio, a freedom from liability into liability from the outset by 
ratification, title in A. into title in B. by relation back and the like. These examples 
differ from annulment only in that the latter affects a res and not a personal right, and 
that the doctrine of relation back is there made the basis for the determination of the 
rights of the parties by municipal law, whereas in annulment the theory is invoked to 
give a sovereign jurisdiction to decide a question as against all the world. 

8 Aughtie v. Aughtie, 1 Phillim. 201; Chick v. Ramsdale, 1 Curt. Eccl. 34. That 
canon law annulment is a decree in rem is clear. Perry ». Meddowcroft, 10 Beav. 122. 
See Harrison ». Mayor of Southampton, 4 DeG. M. & G. 137, 151. 
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existed in the past. The sovereign who created the marriage is the most 
natural one for the law to clothe with such jurisdiction. The question 
being whether or not he has done something, it is more reasonable to 
expect others to take his word for it than to ask him to take the word of 
another as conclusive. Furthermore, the decision of the question involves 
the determination of the previous state of his law, as to which he has the 
most authoritative information. There is, no doubt, a certain hard- 
ship in forcing the parties to return to the place where the marriage cere- 
mony occurred to discover whether or not they are really married. If, 
however, the sovereign of the domicile is impressed with this hardship 
he can dissolve by a decree of divorce the foreign marriages of his citi- 
zens which he believes to be void. Moreover, whatever may be desir- 
able from the point of view of the parties, it seems impossible to conceive 
of international law as insisting that one sovereign shall allow another to 
determine for him what his acts have been. 

The cases offer very little assistance in determining whether or not 
this view can be regarded as correct. By the weight of authority no 
decree of nullity which is not based on the law that created the marriage 
will be recognized by the courts which administer that law. Beyond 
this no theory of the requisites for jurisdiction has been definitely worked 
out. There is a tendency, however, in the courts of the state where the 
parties reside,!° as well as those where the marriage has been created," 
to assert jurisdiction. 





THE NATURE AND EFFECT oF Duress. — If a person’s hand be taken 
forcibly and compelled to hold a pen and write, it cannot be said that 
the writing is his act, since there is no expression of the will.!_ But where 
an act is compelled by threats only it seems impossible to contend that 
the act done is not the act of the person threatened; he in fact consents 
to do the act rather than submit to the alternative threatened.? Ac- 
cordingly it is generally held that a contract or a deed executed under 
duress is voidable rather than void,’ and that duress is of no avail against 





9 Simonin v. Mallac, 2 Sw. & Tr. 67; Cummington v. Belchertown, supra; Ogden 
v. Ogden, supra. Contra, Roth v. Roth, supra. 

10 Jurisdiction was held to exist on the ground of domicile or residence in the fol- 
lowing cases: Johnson v. Cooke, [1898] 2 Ir. 130; Roberts v. Brennan, [1902] P. 143; 
Roth v. Roth, supra; Barney v. Cuness, supra; Avakian v. Avakian, supra. See also 
Bater v. Bater, [1906] P. 209, 220. The Irish and Illinois decisions are perhaps based 
on the theory that the law of the domicile creates the marriage. The Vermont case 
rests on the supposed similarity between annulment and divorce. The other decisions 
are apparently due to the theory that it is inconvenient to force the parties to return 
to the state of creation to have their status determined. 

11 The following cases hold that the state where the marriage took place has juris- 
diction. Sottomayer v. De Barros, 3 P. D. 1; Linke». Van Aerde, 10 T. L. R. 426; 
Ogden v. Ogden, supra. In one case the court which created the marriage denied its 
own jurisdiction to annul it. Blumenthal v. Tannenholz, 31 N. J. Eq. 194. 


1 See HoLLAND, ELEMENTS OF JURISPRUDENCE, 8 ed., 93, 94. 

2 Fairbanks v. Snow, 145 Mass. 153, 13 N. E. 596. See Terry, LEADING Princt- 
PLES OF ANGLO-AMERICAN LAW, 67, 68. 

8 National Bank v. Wheelock, 52 Oh. St. 534. 
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an innocent obligee,‘ or against a bond fide purchaser of a negotiable 
instrument ® or land.® 

Though an act committed under duress be a legal act, it does not fol- 
low that there should be attached to it all the consequences which would 
ordinarily attend such an act.’ Criminal liability, which ordinarily 
follows certain acts, may not follow these acts if committed under 
duress. And it is obviously unjust to allow an obligee who by duress 
induces a contract to hold the obligor. Formerly the common law 
was very strict in limiting the class of threats which would consti- 
tute duress sufficient even for the avoidance of the contract. Duress 
per minas was confined to “fear of loss of life, of loss of member, of may- 
hem, of imprisonment.” ® Clearly only pressure of the gravest descrip- 
tion should serve as justification for a crime.!® And where the act done 
affects third parties it seems reasonable that the duress which should 
furnish an excuse for the act must be severe." But as between the par- 
ties there seems no basis for such stringency. The modern American 
view has given to duress in such cases a much broader application, in- 
cluding fear of less serious personal wrongs,” and of the exercise of un- 
lawful control of property,'® such pressure being regarded as sufficient 
to overcome the will of a person of ordinary firmness.“ It is probable 
that when an external standard is applied it is meant that the alterna- 
tive threatened must be so burdensome to the average man as to cause a 
man of ordinary resistance to submit.“ And further, there is a tendency 
to disregard the external standard, and to allow the contract to be avoided 
if the alternative be so disagreeable because of the peculiarity of the in- 
dividual that it exerts an amount of pressure on him sufficient to cause 
his submission." The most reasonable view would seem to be, that, 
given a threat of improper action and a contract induced by it, there 
should in every case be grounds of avoidance. Otherwise the person 
exercising the threat is allowed to profit by his own wrong. 





4 Fairbanks v. Snow, supra. Cf. Rogers v. Adams, 66 Ala. 600. See BaAcon’s 
ABRIDGMENT, Duress, B. 

5 Clark v. Pease, 41 N. H. 414; Lane v. Schlemmer, 114 Ind. 296, 15 N. E. 454. See 
9 Harv. L. REv. 57, 58. But cf. Barry v. Equitable Life Assurance Society, 59 N. Y. 
587. 

6 Defuty v. Stapleford, 19 Cal. 302. 

7 See HoLLAND, ELEMENTS OF JURISPRUDENCE, 8 ed., 94. 

8 Rex v. Crutchley, 5 C. & P. 133. 

® See 2 CoKE, INsTITUTES, 483; BAcoNn’s ABRIDGMENT, Duress, A. Blackstone’s 
definition of duress does not include fear of imprisonment. See 1 Bi. Comm. 130. 

10 Respublica v. M’Carty, 2 Dall. (U. S.) 86. 

1 Tt seems doubtful whether duress of any description is a defense to an action of 
tort. See Hotmes, THe Common Law, 148, 149. 

12 See Foshay v. Ferguson, 5 Hill (N. Y.) 154, 158. 

% Oliphant v. Markham, 79 Tex. 543, 15 S. W. 569; Spaids v. Barrett, 57 Ill. 289. 
The English cases refuse to recognize duress of property as ground for avoiding a 
contract. Atlee v. Backhouse, 3 M. & W. 633; Skeate v. Beale, 11 A. & E. 983. But 
they allow a recovery of money paid to obtain property wrongfully detained. Oates ». 
Hudson, 6 Exch. 346. See WILLIston, WALD’s PoLLocK ON CONTRACTS, 731, 732. 

14 See Miller v. Miller, 68 Pa. 486, 493; Spaids v. Barrett, supra; United States ». 
Huckabee, 16 Wall. (U. S.) 414, 431, 432. 

18 See Galusha v. Sherman, ros Wis. 263, 274, 81 N. W. 495, 4909. 

16 Cf. Galusha v. Sherman, 105 Wis. 263, 280, 281, 81 N. W. 495, 501; Silsbee ». 
Webber, 171 Mass. 378, 50 N. E. 555. 
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Under any theory the threat must be improper or there would be no 
reason for a defense, regardless of the amount of pressure exerted. A 
recent case holds that the threat of prosecution for a crime in fact com- 
mitted constitutes such duress as to justify the avoidance of the con- 
tract.. Wilbur v. Blanchard, 126 Pac. 1069 (Idaho). Some courts have 
held that since the prosecution is lawful no wrong is threatened and hence 
there is no duress.!’ Others, however, in accord with the principal case, 
have decided, it would seem correctly, that such a threat affords sufficient 
grounds for avoiding a contract. induced thereby.'* For although the 
alternative threatened, the prosecution itself, is not illegal, still such a 
use thereof is improper as a manifest perversion of the machinery of 
the criminal law to a purpose for which it was not intended. 





DELEGATION OF THE TAXING PowER. — Perhaps no principle is more 
characteristic of our political system than the doctrine that there shall 
be no taxation without representation.! Long and bitter controversies 
between the people and the Crown made this a fundamental rule of Eng- 
lish law. Accordingly, after the American Revolution the states uni- 
formly adopted constitutions which vested the taxing power primarily 
in legislative bodies. But the refusal of Parliament to recognize the 
logical development of this doctrine, that only the local legislature should 
impose the local taxes, had been one of the chief causes of the Revolution.‘ 
As a logical consequence it has uniformly been held that the power to 
tax for local purposes and within local boundaries may be properly 
delegated to municipal corporations.’ Many states have so provided 
in their constitutions. With this exception, however, the taxing power, 





17 Eddy v. Herrin, 17 Me. 338; Compton v. Bunker Hill Bank, 96 IIl. 301. 

18 Morse v. Woodworth, 155 Mass. 233, 29 N. E. 525; Hartford Fire Ins. Co. ». 
Kirkpatrick, 111 Ala. 456, 20 So. 651. These cases are readily distinguishable from 
the case where a settlement of a debt is made to escape civil imprisonment for the 
debt. Clark v. Turnbull, 47 N. J. L. 265. It is generaliy held that the doctrine of in 
pari delicto does not apply where one of the parties acted under duress. Bryant v. 
Peck and Whipple Co., 154 Mass. 460, 28 N. E. 678. See Wittiston, WALD’s POLLOCK 
on CONTRACTS, 503. Contra, Haynes v. Rudd, 102 N. Y. 372, 7 N. E. 287. 


1 See 1 Cootey, TAXATION, 3 ed., ¢9; Gray, Lim1TaTIONS OF THE TAXING PowER, 
§534. This doesnot goso faras to exempt the property of women, children, and non- 
residents from taxation because they have no vote. See Thomas v. Gay, 169 U. S. 
264, 276, 18 Sup. Ct. 340, 345. In the District of Columbia, also, the exclusive power 
of Congress includes the power to tax. Parsons 2. District of Columbia, 170 U. S. 45, 
18 Sup. Ct. 521; Bowman v. Ross, 167 U.S. 548, 17 Sup. Ct. 966. 

any Case, 2 Cobbett’s State Trials, 371; Hampden’s Case, 3 Cobbett’s State 
Trials, 825. 

* For a collection of these provisions see Gray, LimiTaTIONS OF THE TAXING 
Power, §§ 583-615. 

4 See 1 CooLey, TAXATION, 3 ed., 96. 

5 See Vallelly v. Board of Park Commissioners, 16 N. D. 25, 32, 111 N. W. 615, 618; 
State ». Mayor, etc. of Des Moines, 103 Ia. 76, 82, 72 N. W. 639, 641. 

6 The following constitutions, for example, provide that the power may be delegated 
to “corporate authorities”: Cal., Colo., Idaho, Ill., Mo., Mont., Neb., S. C., S. D., 
Utah, Wash., W. Va. See Gray, LmitaTIoNs OF THE TAXING Power, §§ 560-563 @. 
Several states have also provided in their constitutions that questions of taxation may 
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since it is entrusted to the legislature in its fiduciary capacity as the rep- 
resentative of the people, cannot be delegated.’ Of course the legislature 
may leave purely ministerial duties incident to levying and collecting 
taxes to an executive officer or commission. It need only prescribe the 
rule by which the tax is to be assessed and the circumstances under which 
it is to be gathered. Thus a federal revenue act which allowed the 
President under fixed conditions to suspend its provisions for the free 
importation of certain articles, and named the duties to be levied thereon 
during such suspension, was held not to involve a delegation of legisla- 
tive authority.® Similarly a statute which provided that a foreign cor- 
poration seeking to do business in the state must pay an amount equal 
to that imposed by existing or future laws in the state of its origin upon 
foreign corporations there, has been held not to delegate the taxing 
power to a foreign legislature.1° The amount of the tax to be imposed 
need not be specified, if the rules are given by which it can be calculated." 
But the legislature may not fix a maximum and minimum rate and dele- 
gate to an executive commission the power to assess a tax between these 
limits. The assessment of a betterment tax, however, according to the 
modern view is an administrative function. 

In considering to what sort of municipal corporations the taxing power 
may be delegated, the general principle in the absence of special consti- 
tutional provisions seems to be that the authority may be given to local 
bodies of a legislative character, though courts in their desire to sustain 
legislation have created many exceptions.“ Thus taxing powers cannot 
be given to the trustees of a public library,” or charitable society,’ or to 
a board of park,” police,!* or drainage !* commissioners who have not 
been elected by the community to be taxed. A recent decision upheld an 
act delegating such powers to the directors of a school district appointed 
by the courts. Minsinger v. Rau, 84 Atl. 902 (Pa.). Three of the seven 
judges, however, dissented, taking the sounder view that delegation to 
a non-elective board is not within an exception based on the doctrine that 
local taxes should be assessed by local representatives.” Probably 
tf submitted to a popular vote. See Gray, LIMITATIONS OF THE TAXING POWER, 

545-547- 

7 Vallelly ». Board of Park Commissioners, supra; State v. Mayor, etc. of Des 
Moines, supra; Inhabitants of the Township of Bernards ». Allen, 61 N. J. L. 228, 39 
Atl. 716. 

8 Terrel v. Wheeler, 123 N. Y. 76, 25 N. E. 320. 

® Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495. 

10 People v. Fire Association of Philadelphia, 92 N. Y. 311; State v. Insurance Co. 
of North America, 115 Ind. 257, 17 N. E. 574. 

1 Terrel v. Wheeler, supra. 

2 State v. Ashbrook, 154 Mo. 375, 55 S. W. 627. 

8 Soliah v. Cormack, 17 N. D. 393, 117 N. W. 125; Arnold ». Mayor, etc. of Knox- 
ville, 118 Tenn. 195, 90 S. W. 469. But cf. Parks v. Board of Commissioners, 61 Fed. 
436; Reelfoot Lake Levee District ». Dawson, 97 Tenn. 151, 36 S. W. 1041. 

M4 See Gray, LIMITATIONS OF THE TAXING Power, §§ 554, 555. 

% State v. Mayor, etc. of Des Moines, supra. 

16 Fox v. Mohawk and Hudson River Humane Society, 165 N. Y. 517, 59 N. E. 353. 

17 State v. Leffingwell, 54 Mo. 458; People ». Mayor of Chicago, 51 Ill. 17; Vallelly 
v. Board of Park Commissioners, supra. 

18 Hinze v. People, 92 Ill. 406. 

19 Von Cleve v. Passaic Valley Sewerage Commission, 71 N. J. L. 574, 60 Atl. 214; 
Harward v. Drainage Commissioners, 51 Ill. 130. 

2% Cf. Willis ». Owen, 43 Tex. 41; McCabe ». Carpenter, 102 Cal. 496, 36 Pac. 836; 
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elected directors could exercise the power.” The contention of counsel, 
however, that the act violated the federal Constitution, seems unsound, 
for the federal courts will not take jurisdiction to enforce a “republican 
form of government.” * Nor do they seem to regard an improper dele- 
gation of the taxing power as a violation of the Fourteenth Amendment.* 





RIGHT TO STRIKE TO UNIONIZE THE EMPLOYMENT. — Though labor 
unions logically constitute combinations in restraint of trade, the modern 
system of business organization renders them so essential to further the 
proper interests of workmen that they are no longer treated, in this 
country at least, as illegal.'_ Any attempt to enforce demands by strik- 
ing, if it does not involve a breach of contract or is not accompanied by 
a tort against an employer, creates no liability in his favor,’ regardless 
of motive.’ 

But’a strike to coerce the employer into exercising his right to dis- 
charge a workman involves the further element of an interference with 
the workman’s right to a free market for his labor. That the workman 
has this right is shown in the cases giving him an action where the strike 
involves a tort against the employer.* Moreover, when a fourth party is 
brought into the dispute, as in the case of a secondary boycott, the inva- 
sion of the right is usually held a tort, seldom if ever justified.® In 
every case, since the invasion of the workman’s right by the right of 
the union member to quit work has injured the workman, it should be 
treated as a primé facie tort, with the burden upon the union member 
to show that his right should prevail.® 

Where, however, no fourth party is involved, the tort may often be 
justifiable. Thus a strike may be called without liability to procure the 
discharge of a fellow workman whose system of labor or incompetency 
prejudices’ or endangers ® the strikers. It is also within the limits of 


Schultes v. Eberly, 82 Ala. 242, 2 So. 345. The effect of these authorities is weakened 
by special constitutional provisions in the respective states. But see Vallelly v. Board 
of Park Commissioners, 16 N. D. 25, 32, 111 N. W. 615, 618; State v. Mayor, etc. of 
Des Moines, 103 Ia. 76, 82, 72 N. W. 639, 641, and note the emphasis placed by the 
courts upon the fact that these boards were not elected by the people to be.taxed. 

41 See Vallelly v. Board of Park Commissioners, supra. 

2 Pacific States Tel. & Tel. Co. v. Oregon, 223 U.S. 118, 32 Sup. Ct. 224. 

% Cf. Soliah v. Heskin, 222 U. S. 522, 32 Sup. Ct. 103; Fallbrook Irrigation District 
v. Broadley, 164 U. S. 112, 17 Sup. Ct. 56. 


1 See 25 Harv. L. REv. 465. 

2 Everett Waddey Co. v. Richmond Typographical Union, 105 Va. 188, 53 S. E. 
273; Gray v. Building Trades Council, 91 Minn. 171, 97 N. W. 663; Karges Furni- 
ture Co. v. Amalgamated, etc. Union, 165 Ind. 421, 75 N. E. 877. Contra, Mapstrick 
v. Ramge, 9 Neb. 390, 2 N. W. 730. 

CooKE, COMBINATIONS, Monoprouts, AND LaBor Untons, 2 ed., § 59. But 
see 18 HARV. L. REV. 411, 418. 

* Cf. Hamilton-Brown Shoe Co. v. Saxey, 131 Mo. 212, 32 S. W. 1106; Jonas Glass 
Co. v. Glass Bottle Blowers’ Association, 72 N. J. Eq. 653, 66 Atl. 953. 

5 Cf. Crump v. Commonwealth, 84 Va. 927, 6 S. E. 620; Pickett v. Walsh, 192 
Mass. 572, 78 N. E. 753. 

6 De Minico »v. Craig, 207 Mass. 593, 94 N. E. 317. See 20 Harv. L. REV. 253, 262. 

7 Minasian v. Osborne, 210 Mass. 250, 96 N. E. 1036. 

8 See Berry v. Donovan, 188 Mass. 353, 357, 74 N. E. 603, 605; MARTIN, MopERN 
Law or Lazsor Untons, §§ 36, 37. 
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justifiable competition to strike to obtain an employee’s work by his dis- 
charge.® But a strike to enforce a debt owed by the workman to the 
union is not competition,’ since in a fair sense no interest in regard to 
the employment is protected by his discharge. In a recent case the 
court refused to enjoin a union from striking to compel the discharge 
of workmen who refused to affiliate with the union. Kemp v. Division 
No. 241, Amalgamated Association of Street and Electric Ry. Employes 
of America, 255 Ill. 213, 99 N. E. 389. In such a case where the strike 
benefits primarily not the union members but the union itself it is re- 
garded as unjustifiable in many jurisdictions." But in the exigencies 
of modern business organization the union is an instrumentality in 
the workmen’s hands, essential to make their competition effectual. 
Strengthening it, therefore, enlarges their power to secure such direct 
benefits as shorter hours and increased pay. Consequently a strike for 
unionization would seem justifiable. Three of the four majority jus- 
tices in the principal case, however, base their decision upon the theory 
that the union has committed no tort and needs no justification, a 
view that has much support.” 

The result in the principal case should not be affected by the fact 
that the aggrieved employees were ex-members of the union, who re- 
signed because they disapproved of certain of its actions. It is true that 
unless a union admits all applicants fulfilling reasonable requirements for 
membership, it should not be allowed the excuse of unionization.“ For 
it should not be heard to say that the strike is for unionization when 
the most effectual way to strengthen the union, enlargement of member- 
ship,“ is rejected. But where the question is not wrongful refusal of 
membership, but wrongful expulsion, or resignation because of improper 
action, different considerations prevail. The wrongfully expelled mem- 
ber can compel reinstatement because of his right to share in the union 
funds. All illegal practices of the union can be enjoined. If an ex- 
member stays outside merely by preference, he should have no more 
rights than any outsider. Even if the union’s actions are reprehen- 
sible in nature, but without legal redress, the union’s right to compel 
unionization should not fail. The justification should not depend 
upon the union’s moral uprightness any more than the legality of 
a strike for higher wages depends upon the reasonableness of the rates 
asked. 





9 Pickett v. Walsh, 192 Mass. 572, 78 N. E. 753. 

10 Giblan v. National, etc. Union, [1903] 2 K. B. 600. See 17 Harv. L. REv. 140. 

11 Lucke v. Clothing Cutters’ Assembly, 77 Md. 396, 26 Atl. 505; Plant v. Woods, 
176 Mass. 492, 57 N. E. 1011; Ruddy v. United Association of Journeymen Plumbers, 
79 N. J. L. 467, 75 Atl. 742; Erdman v. Mitchell, 207 Pa. St. 79, 56 Atl. 327. But 
cf. Mayer v. Journeymen Stone Cutters’ Association, 47 N. J. Eq. 519, 20 Atl. 492. 

2 Parkinson Co. v. Building Trades Council, 154 Cal. 581, 98 Pac. 1027; Cleon- 
mitt v. Watson, 14 Ind. App. 38; National Protective Association ». Cumming, 170 
N. Y. 315, 63 N. E. 360. 

8 The decisions in Lucke v. Clothing Cutters’ Assembly, 77 Md. 396, 26 Atl. 505, 
and Quinn v. Leathem, [1901] A. C. 495, might be based on this ground. 

M4 See 20 Harv. L. REV. 253, 347. 

18 Weiss v. Musical Mutual Protective Union, 189 Pa. St. 446, 42 Atl. 118; Meurer 
v. Detroit’ Musicians’ Benevolent & Protective Association, 95 Mich. 451, 54 N. W. 
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EQUITABLE SUBSTITUTION OF MortTGaGEs. — A party advances money 
with which a first mortgage is removed and accepts a new mortgage of 
the same property as security. There is an outstanding judgment 
against the mortgagor. Should the judgment be allowed to operate as 
a first lien on the mortgagor’s property, or is the new mortgagee equitably 
entitled to priority? This question was answered in two recent cases, in 
both of which the courts proceeded on the theory of subrogation. One 
court considered the new mortgagee a volunteer and not entitled to the 
position of the original mortgagee. Nelson v. McKee, 99 N. E. 447 (Ind.). 
The other reached a contrary result. Frederick v. Gehling, 137 N. W. 
998 (Neb.).! 

The frequent statement that a mere volunteer is not entitled to sub- 
rogation is confusing and probably unsound.? What persons are vol- 
unteers is a matter of great uncertainty.2 The term is usually applied 
to any person who is refused subrogation.‘ But it is not necessarily 
applicable to one who becomes surety against the expressed will of the 
debtor.» Moreover, the doctrine of equitable substitution is clearly 
not confined to cases where one party pays the debt of another under 
compulsion, as in the case of a surety; or for self-protection, as in the 
case of a subsequent incumbrancer. But it is extended in favor of a 
party who paid the debt acting under a mistake,’ or induced by fraud.’ 
Furthermore, an agreement for substitution is recognized, and if not 
expressed is freely implied.* It is also settled that purchasers at a 
void judicial sale, whose money is used to pay off valid claims against 
the property, are equitably entitled to the position of the claimants.° 
The same is true where the sale was by a mortgagee under a power.” 
And where a party advances money with which a valid mortgage is re- 
moved and takes a defective mortgage on the same property as security, 
he is equitably entitled to have the valid mortgage reinstated for his . 
benefit." The same principle applies in cases analogous to those under 





1 The decision in this case may be reconciled with the other. See infra, p. 273. 
The value of the property, which was sold to the judgment creditor on execution, 
was sufficient to satisfy both claims, and since the amount of the mortgage was 
deducted in the appraisement, it was properly chargeable to the purchaser as part of 
the price. Otherwise, the sale could have been vacated. See 2 FREEMAN, EXECU- 
TIONS, §§ 284, 309. 

2 Cf. 13 Harv. L. REv. 297. 

3 Cf. BIsPHAM, PRINCIPLES OF Equity, § 337; SHELDON, SUBROGATION, § 245. 

4 Cf. 6 Pomeroy, EQUITABLE REMEDIES, § 921, n. 86 

5 Mathews ». Aikin, 1 N. Y. 595. 

6 Butler v. Rice, 103 L. T. R. 94. By the better view, it makes no difference whether 
the mistake is one of fact or of law. Coudert v. Coudert, 43 N. J. Eq. 407. Contra, 
Brown v. Rouse, 125 Cal. 645, 58 Pac. 267. 

7 Bolman v. Lohman, 74 Ala. 507; Zinkeison v. Lewis, 63 Kan. 590, 66 Pac. 644. 

8 Tradesmen’s Building, etc. Association v. Thompson, 32 N. J. Eq. 133; Home 
Savings Bank »v. Bierstadt, 168 Ill. 618, 48 N. E. 161; Gans v. Thieme, 93 N. Y. 225. 

® Davis v. Gaines, 104 U. S. 386; Dutcher ». Hobby, 86 Ga. 198, 12 S. E. 356; 
Bruschke v. Wright, 166 Ill. 183, 46 N. E. 813; Hunter v. Hunter, 63 S. C. 78, 41 S. E. 
33. Cf. Vasser v. City of Liberty, 50 Tex. Civ. App. 111, 110 S. W. 119; Reed ». 
Kalfsbeck, 147 Ind. 148, 45 N. E. 476, 46 N. E. 466; 10 Harv. L. REv. 453. 

10 Brewer v. Nash, 16 R. I. 458, 17 Atl. 857; Givens v. Carroll, 40 S. C. 413, 18 
S. E. 1030. 

1 Crippen v. Chappel, 35 Kan. 495, 11 Pac. 453; Hughes v. Thomas, 131 Wis. 315, 
111 N. W. 474; Homeopathic Mutual Life Ins. Co. v. Marshall, 32 N. J. Eq. 103. 
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discussion where a first mortgagee accepts a new mortgage which al- 
though not. defective is subsequent in time to another incumbrance.” 
The result should be the same where the new mortgagee is a third party 
who furnished money to remove the first mortgage.” 

Equitable substitution is invoked in these cases * simply as an ap- 
propriate means of preventing unjust enrichment. It has no technical 
requirements.” It is believed that the judgment creditor in both 
cases under discussion was unjustly enriched. As a matter of substance 
the transaction was a substitution of the new mortgage in the place of 
the old mortgage, and the mere form of the transaction should not be the 
basis of equitable priority. The security of the judgment creditor should 
not be advanced at the expense of the mortgagee. It is not enough to 
justify equitable substitution that the judgment creditor would be left 
in no worse position, but it is submitted that the doctrine should be ap- 
plied to prevent the judgment creditor from enjoying an inequitable ad- 
vantage. If the mortgagee paid the judgment creditor money under a 
mistake, it would be unconscionable for the judgment creditor to insist 
upon his legal title to the money. The unjust enrichment in the present 
case, although not so palpable is none the less real. The argument that 
the new mortgagee was negligent in not looking up the record of the 
judgment and that the judgment creditor had an equal equity confuses 
the doctrine of purchaser for value without notice with the doctrine of 
equitable substitution for the prevention of unjust enrichment. 





ASSUMPTION OF RISK AS A DEFENSE WHERE THE NEGLIGENCE IS A 
BREACH OF A STATUTORY Duty. — The doctrine of assumption of risk, 
although most often arising in cases between master and servant, is 
not confined to such cases, nor to those where the parties are in contrac- 
tual relation to each other.! But in many situations where one person 
would ordinarily have a duty to abstain from or prevent an injury to 
another, this duty may be removed if the person to whom the duty is 
owed voluntarily and appreciating all the facts subjects himself to the 
danger.” 





® Bruse v. Nelson, 35 Ia. 157; Campbell v. Trotter, 100 Ill. 281; Geib v. Reynolds, 
35 Minn. 331; Wooster 9. Cavender, 54 Ark. 153, 15 'S. W. 192. 

% Tyrrell v. Ward, 102 Ill. 29, 16 Harv. L. Rev. 525. Cf. Tradesmen’s Building, 
etc. Association 2. Thompson, supra; Home Savings Bank 2. Bierstadt, supra; Bruse 
v. Nelson, supra. Contra, Fort Dodge Building and Loan Association v. Scott, 86 Ia. 
431, 53 N. W. 283; Mather v. Jenswold, 72 Ia. 550, 32 N. W. 512, 34 N. W. 327. Cf. 
Wilkins v. Gibson, 113 Ga. 31, 38 S. E. 374. See Holt v. Baker, 58 N. H. 276, for a 
case where an intervening incumbrancer relied upon the discharge of the first mortgage. 

4 For other cases see 1 JONES, MorTGAGES, §§ 874-885. 

48 See Merchants’ and Miners’ Transportation Co. v. Robinson-Baxter-Dissosway 
Towing and Transportation Co., 191 Fed. 769, 772. 

16 Fort Dodge Building and Loan Association v. Scott, supra; Mather v. Jenswold, 
supra. 


1 Tlott v. Wilkes, 3 B. & Ald. 304; Rase v. Minneapolis, St. P. & S.S. M. R. Co., 
107 Minn. 260, 120 N. W. 360. 

2 Such intelligent choice of a dangerous situation, whereby the performance of a 
duty of protection is waived is entirely distinct from contributory negligence, which 
does not remove the duty but merely affords a defense. See Thomas v. Quartermaine, 
18 Q. B. D. 685, 697, 702. 
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When a statute renders an employer liable criminally if he fails to 
provide safe appliances for his employees, it is considered to impose 
also an absolute tort duty to the employees, so that a failure to act 
is negligence per se.* By the. weight of authority, this duty cannot 

_ be waived.* In a recent case a statute made criminal the failure of a 
factory owner to guard machinery. The plaintiff was injured by such 
failure under circumstances in which at common law he would have as- 
sumed the risk. The court held that a servant could not assume the 
risk of the master’s failure to perform this statutory duty. Fitzwater v 
Warren, 206 N. Y. 355. Most of the courts maintaining this view reach 
the result on the theory that assumption of risk is based upon con- 
tract, and that an express or implied contract not to sue the mas- 
ter for an injury resulting from a violation of the statute is illegal and 
void.® It is considered that the purpose of the statute will not be 
adequately accomplished by its enforcement through the criminal pen- 
alty alone.® 

The theory of illegal contract, while sound so far as it goes, is too lim- 
ited in its application, because it cannot apply to cases of assumption of 
risk where the relations are not contractual.’ The principle of the doc- 
trine of assumption of risk, expressed in the maxim volenti non fit injuria, 
was recognized even before that of contracts.* It would seem to be an 
axiomatic rule of justice that a man should not be permitted to act vol- 
untarily to his own detriment and then to put the burden of his folly 
upon another. Now if the right of 


only his personal interes ) give it up.._But.if-seciety 
“us anr-istecant-ia-threTigMt then the consent of the individual cannot 


"destroy" the right.*” Thus a householder cannot waive his exemption 
because of the social interest that he and his family be not reduced to 
poverty. An insurance company cannot waive a lack of insurable in- 
terest because of the danger to society in tempting the beneficiary to 
destroy the life or chattel in which he has no interest." The impor- 
tance which the doctrine of assumption of risk acquired in the nineteenth 
century is an example of the individualistic theory of justice on which 
the common law of that period proceeded, allowing each man to work 
out his own salvation. But statutes prescribing criminal liability for 
_failing to guard machinery are. enacted to protect the interest w vhich 
__society has that its members_be not maimed.” The principat < case, in 


8 Green v. American Car & Foundry Co., 163 Ind. 135, 71 N. E. 268; McGinty ». 
Waterman, 93 Minn. 242, ror N. W. 300. 

4 Narramore v. Cleveland, C.,C. & oe L. Ry., 96 Fed. 298; Spring Valley Coal Co. 
v. Patting, 210 Ill. 342, 71 N. E. 371; Murphy », Grand Rapids Veneer Co., 142 Mich. 
677, 106 N. W. 211; Baddeley ». Earl Granville, 19 Q. B. D. 423. 

5 The leading case in this country maintaining this theory is Narramore v. Cleve- 
land, C., C. & St. L. Ry., supra; and its reasoning has been generally followed. 

6 But cf. Osterholm v. Boston, etc. Mining Co., 40 Mont. 508, 107 Pac. 499. 

7 Cf. Tlott v. Wilkes, supra; See Osterholm »v. Boston, etc. Mining Co., 40 Mont. 
508, 525, 107 Pac. 499, 504. 

8 A recognition of the principle is found even in the writings of Homer (Ittap, 
4, 43), and of Aristotle (EupEMEAN Ernutcs, Bk. V, c. xi). 

® This idea has been incorporated in some statutes. See Ga., Cope, rort, § 10. 

10 Moxley v. Ragan, ro Bush (Ky.) 156. 

11 Saddlers Co..v. Badcock, 2 Atk. 554. 

12 See Monteith v. Kokomo Wood Enameling Co., 159 Ind. 149, 154, 64 N. E. 610, 
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overruling an earlier New York decision ® construing the same statute, 
illustrates the increasing inclination of the courts to-day to recognize 
this interest of society.* The employee’s consent by an assumption of 
the risk to give up a right involving such an interest should not be effect- 
ive whether such consent be worked out contractually or otherwise. 





RECENT CASES. 


ApmIrRALTY — Torts — DAMAGES RECOVERABLE FROM ONE OF Two 
VESSELS AT Fautt. —A steamship collided with a barge which was being 
towed by:a tug. The steamship and tug were both at fault. The owners of 
the barge sued the steamship and recovered full damages. Held, that the 
judgment should be affirmed. The Devonshire, 107 L. T. R. 179 (H. L.). 

For a discussion of the decision of the lower court, see 25 Harv. L. REv. 183. 


AGENCY — RATIFICATION OF UNAUTHORIZED CONTRACTS — CONTRACT OF 
INSURANCE RATIFIED AFTER OCCURRENCE OF Loss. — A contract of insurance 
was made on behalf of the plaintiff without authorization, but the premium 
was not paid. Held, that the plaintiff may ratify the contract after he knows 
of $ Marqusee v. Hartford Fire Ins. Co., 198 Fed. 475 (C. C. A., Second 
Circ.). 

This decision reverses a holding which followed Kline Bros. v. Royal Ins. 
Co., 192 Fed. 378, previously decided in the lower court. For a criticism of 
that case, see 25 Harv. L. REv. 729. 


BANKRUPTCY — PROVABLE CLAIMS — CLAIM AGAINST BANKRUPT INDORSER 
oF NoTE MATURING AFTER THE FILING OF THE PETITION: EFFECT OF PARTIAL 
PayMENT AT Maturity By MAKER. — The indorser of certain promissory 
notes became insolvent, and a petition in bankruptcy was filed before the 
maturity of the notes. At maturity part payment was made on the notes by 
the maker. Held, that the holder may prove for the entire amount of the notes. 
In re Simon, 197 Fed. 105 (Dist. Ct., W. D. N. Y.). 

Under the Bankruptcy Act of 1898 there is no express provision for the 
discharge of contingent liabilities. By the earlier decisions under this act it 
was held that claims founded on such liabilities could not be proved. Goding 
v. Roscenthal, 180 Mass. 43,61 N. E. 222. In the matter of McCauley, 2 N. B. 
N. Rep. 1085. And it is well settled that when a claim is so uncertain because 
of a contingency as to make any calculation of its value practically impossible, 
such claim is not provable. Dunbar v. Dunbar, 190 U. S. 340, 23 Sup. Ct. 757. 
Although the liability of an indorser is not determinable before maturity, it 
has been held by a liberal construction of § 63 a (4) of the act, which provides 
for proof of a claim founded upon a contract express or implied, that claims 
against a bankrupt indorser may be proved when the notes mature after the 
filing of the petition but before the expiration of the time for proving claims. 
Mochv. Market Street National Bank, 107 Fed. 897; In re Semmer Glass Co., 135 





611; Lore v. American Manufacturing Co., 160 Mo. 608, 621, 61 S. W. 678, 682. See 
also 20 Harv. L. REv. 111. 

8 Knisley v. Pratt, 148 N. Y. 372, 42 N. E. 986. 

4 An exposition of the way in which judicial reasoning will be affected by the 
changes of general opinion will be found in Smart v. Smart, [1892] A. C. 425, 432. This 
attitude on the part of the courts shows a capacity in the common law to adjust itself 
to changing conditions. 
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Fed. 77. See 23 Harv. L. Rev. 636. In such cases the value of the claim 
should be determined by the liability as fixed. See In re Smith, 146 Fed. 923, 
926. The liability of the indorser becomes fixed only to pay the amount 
unpaid by the maker at maturity after due notice. It would seem, therefore, 
that the holder in the. principal case should have been required to reduce 
his claim by the amount of the payments. 


BANKS AND BANKING — EFFECT OF PAYMENT THROUGH CLEARING-HOUSE. 
— A check indorsed by the defendant was sent through the clearing-house and 
charged against the drawee bank. The bank paid up the balance at the clear- 
ing-house, but being notified of the drawer’s insolvency, returned the check 
before the close of the banking day, without having debited the drawer’s ac- 
count. Held, that this constitutes a dishonor of the check. Columbia-Knick- 
erbocker Trust Co. v. Miller, 48 N. Y. L. J. 670 (N. Y. Sup. Ct.). 

In the New York clearing-house checks are canceled off and the net credits 
and liabilities adjusted with the clearing-house at about one o’clock. By its 
constitution, errors are rectified between the banks themselves, and money is 
immediately refunded for bad checks returned on the same banking day. Thus 
the payment through the clearing-house is only a conditional payment, which 
becomes absolute at the end cf the banking day if the drawee bank has not re- 
turned the check, or by sorze unequivocal act, such as debiting the drawer’s 
account, affirmatively ratified the payment. Manufacturers’ National Bank v. 
Thompson, 129 Mass. 438; Ailas National Bank v. National Exchange Bank, 176 
Mass. 300, 57 N. E. 605. See Morse, BANKS AND BANKING, 4 ed., § 349. In 
the principal case the cause of refusal arose after the check was debited in 
the clearing-house. The clearing-house agreement, however, does not state 
that the cause of refusal must exist before that time, but simply gives an 
option to return until the close of the banking day. It would be inconvenient 
to find out in each case exactly when the cause of refusal arose. There is 
nothing to prevent the law from giving full effect to the intention of the 
parties. 


ConFLicT OF LAws — MARRIAGE — JURISDICTION FOR NULLIFICATION. — 
A marriage ceremony was performed in New Jersey between parties resident 
in New York, one of whom was under eighteen years of age. A statute made 
such a marriage voidable if performed in New York. In New Jersey the mar- 
riage, although forbidden, was probably valid. Held, that the New York court 
has jurisdiction to annul the marriage. Cunningham v. Cunningham, 206 
N. Y. 341. See NOTES, p. 253. 


CoNSTITUTIONAL Law — ConTEMPT OF CouRT — POWER OF LEGISLATURE 
TO REGULATE PUNISHMENT FOR CONTEMPT. — A state statute provided that 
punishment for contempt should not exceed a fine of $50 or imprisonment for 
ten days. A court created by the constitution imposed a fine in excess of that 
allowed by the statute. Held, that the statute does not violate the state con- 
stitution. Ex parte Creasy, 148 S. W. 914 (Mo., Sup. Ct.). 

Courts created under constitutions almost unanimously assert their inherent 
power to punish forcontempt. Easton v. State, 39 Ala. 551. See State v. Morrill, 
16 Ark. 384, 388. But see Ex parte Hickey, 12 Miss. 751, 776-780. The 
cases apparently conflict only as to whether the legislature can regulate that 
power. Some courts refuse to recognize such regulation on the ground that it 
is inconsistent with their inherent power to punish. Railway Co. v. Gildersleeve, 
219 Mo. 170, 118 S. W. 86; Burke v. Territory, 2 Okl. 499, 37 Pac. 829. The 
principal case, however, follows the view that the power can be regulated. In 
re Gorham, 129 N. C. 481, 40S. E. 311. See Wyatt v. People, 17 Colo. 252, 261, 
28 Pac. 961, 964. A third view allows procedural regulation only. Mahoney v. 
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State, 33 Ind. App. 655, 72 N. E. 151. See Little v. State, 90 Ind. 338, 340. 
The logic of the first view seems inevitable. From the very meaning of the 
term inherent power is incapable of extrinsic regulation. State ex inf. Crow v. 
Shepherd, 177 Mo. 205, 76 S. W. 79; Hale v. State, 55 Oh. St. 210, 45 N. E. 199. 
Curiously enough, the courts enunciating the second and third views assent, 
by way of dicta, to the doctrine of inherent power to punish. See State v. 
Kaiser, 20 Or. 50, 56, 23 Pac. 964, 967; In re Oldham, 87 N. C. 23, 26; Haw- 
kins v. State, 125 Ind. 570, 573, 25 N. E. 818, 819. Yet their holdings can only 
mean that the power is not inherent. Ifa restriction of the court’s power is 
desired, it can logically and properly be secured by constitutional limitation. 
See 13 Harv. L. Rev. 615. This reasoning, of course, does not apply to 
courts created by the legislature, whose powers can properly be regulated by 
statute. Ex parte Robinson, 19 Wall. (U. S.) 505. See State v. Frew, 24 
W. Va. 416, 459. 


CONSTITUTIONAL LAw— PoLicE POWER— PROHIBITION OF SALE OF 
Matt Liquor. — The defendant agreed to purchase of the plaintiff company 
a certain amount of a beverage manufactured by it, which was harmless and 
non-intoxicating, containing malt but no alcohol. The agreement contem- 
plated resale by the defendant in Mississippi, where a statute prohibited the 
sale of malt liquors. The defendant repudiated the contract on the ground 
that it was illegal. The state court held that the statute applied to the bever- 
age in question. The plaintiff contended that the statute was unconstitutional 
as depriving it of liberty and property without due process of law. Held, that 
the statute is constitutional. Purity Extract and Tonic Co. v. Lynch, U.S. 
Sup. Ct., Dec. 2, 1912. 

For a discussion of the principles involved, see 17 Harv. L. REv. 418. 


CONSTITUTIONAL LAw— Powers oF LEGISLATURE: DELEGATION OF 
Powers — DELEGATION OF THE TAXING POWER TO DIRECTORS OF SCHOOL 
District APPOINTED BY THE Courts. —A statute authorized the directors 
of a school district who were appointed by the courts to levy taxes for school 
purposes. «It fixed a maximum and minimum limit, but left the exact sum to 
be assessed to the discretion of the directors. It was contended that this 
involved a delegation of power repugnant to the provisions of the Constitu- 
tions of Pennsylvania and of the United States. Held, that the statute was 
valid. Minsinger v. Rau, 84 Atl. 902 (Pa.). See NoTEs, p. 257. 


CoRPORATIONS — CITIZENSHIP AND DoMICILE OF CORPORATION — CONCLU- 
SIVENESS OF STATEMENT OF LOCATION IN CHARTER. — A state statute pro- 
vided that the charter of a corporation should state the name of the city or 
town in which the principal office or place of business was to be located. The 
plaintiff corporation, to secure a low rate of taxation, named a small town in 
its charter, though its principal office was in fact in a large city. The city 
assessed the corporation on its personalty and the corporation sought to enjoin 
the collection of the tax. Held, that the injunction should not be granted. 
Inter-Southern Life Ins. Co. v. Milliken, 149 S. W. 875 (Ky.). Contra, Loyd’s 
Executorial Trustees v. City of Lynchburg, 75 S. E. 233 (Va.). 

Domicile depends on presence in a place with intent to make it a home. 
Mitchell v. United States, 21 Wall. (U. S.) 350; De Meli v. De Meli, 120 N. Y. 
485, 24 N. E. 996. Therefore in its primary sense it is applicable only to 
human beings. See Dicey, ConFLict oF Laws, 2 ed., 160. But for many 
purposes, such as taxation, it is important that a corporation should have a 
fixed and definite location. For this reason statutes often provide that the 
charter or certificate of incorporation shall state the principal place of busi- 
ness. See Mass. Rev. Laws, Supp., 1902-1908, p. 877; Hurp, Iti. Rev. 
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LAws, 1900, c. 32, § 2. Some courts have held that the statement in the 
charter is conclusive, even in favor of the corporation. Western Transportation 
Co. v. Scheu, 19 N. Y. 408; Pelton v. Transportation Co., 37 Oh. St. 450. 
Contra, Detroit Transportation Co. v. Board of Assessors of City of Detroit, 91 
Mich. 382, 51 N. W. 978; Woodsum Steamboat Co. v. Sunapee, 74 N. H. 495, 
69 Atl. 577. It is submitted that this construction of a general incorporation 
act is erroneous because it fails to recognize that the legislature must have 
intended a truthful statement of location; and that it is objectionable in that 
it determines the place of taxation without any reference to the facts and 
directly induces tax evasion. Doubtiess the legislature can, if it sees fit, 
ascribe to a corporation a domicile anywhere within the state. But taxation 
should not rest on a fictitious basis, and in the absence of a strong legislative 
intent to the contrary a corporation’s principal office should be held to be 
where it carries on its principal administrative business. Milwaukee Steamship 
Co. v. City of Milwaukee, 83 Wis. 590, 53 N. W. 839; Woodsum Steamboat Co. 
v. Sunapee, supra. If, however, a third party acts on the statements in the 
charter to his detriment, the corporation should be estopped to deny their 
truth. People ex rel. Knickerbocker Press Co. v. Barker, 87 Hun (N. Y.) 341, 
34 N. Y. Supp. 269. See Detroit Transportation Co. v. Board of Assessors of 
City of Detroit, 91 Mich. 382, 390, 51 N. W. 978, 980. 


CoRPORATIONS — DIRECTORS AND OTHER OFFICERS — LiaBritity oF Dt- 
RECTORS FOR THE COMMISSION OF TORTS FOR WHICH JUDGMENT HAS BEEN 
OBTAINED AGAINST THE CORPORATION. — The directors of a corporation, to 
gratify their own personal ends, published in its name a libel wholly outside 
the legitimate business of the corporation. As a result, a judgment was ob- 
tained against the corporation and paid by it. Held, that the corporation may 
recover the amount of the judgment from the directors. Hill v. Murphy, 98 
N. E. 781 (Mass.). 

The court in the principal case adduces as one ground of its decision that 
the intentional wlira vires act of the directors was a breach of duty to the cor- 
poration which they owed as quasi-trustees. Cf. Williams v. McDonald, 42 
N. J. Eq. 392, 7 Atl. 866; Leeds Estate, etc. Co. v. Shepherd, 36 Ch. D. 787. 
Unquestionably directors have frequently been called trustees. Cobbett v. 
Woodward, 5 Sawy. 403. See In re Exchange Banking Co., 21 Ch. D. 510, 
535. So also they are often called agents. See Charitable Corporation v. 
Sutken, 2 Atk. 400, 404. Or managing partners. See Automatic Self-Cleaning 
Filter Syndicate Co. v. Cuninghame, [1906] 2 Ch. 34, 45. It is clear that they 
are actually not managing partners. In some instances, however, equity does 
treat directors as it does trustees; for example, where, after liability in the 
directors is established, jurisdiction is entertained of the corporation’s claim 
for pecuniary damages. Fisher v. Parr, 92 Md. 245, 48 Atl. 621. See 
Mason v. Henry, 152 N. Y. 520, 531, 46 N. E. 837, 839. But since the 
title to the corporation’s property is not in the directors, they are not really 
trustees. Such expressions are useful merely as indicating points of view from 
which directors should for the particular purpose be considered. See Jm- 
perial Hydropathic Hotel Co. v. Hempson, 23 Ch. D. 1, 12. Consequently it 
would seem incorrect to base a duty on directors as being virtually trustees. 
But directors are for some purposes actual agents. See Holmes v. Willard, 
125 N. Y. 75, 70, 25 N. E. 1083, 1084. The principal case might well be 


decided on the ground of the violation of the duty owed by an agent to his 
principal. 


DEEDS — ATTESTATION — CONSTRUCTION oF StTaTUTES REQUIRING AT- 
TESTATION. — A statute required certain mortgage deeds to be signed by the 
mortgagor and attested by two witnesses. The witnesses to such a deed were 
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not present at the execution but subscribed on the acknowledgment of the 
mortgagor. Held, that this is not a good attestation. Shamu Patter v. Abdul 
28 Ravuthan, 16 Calcutta W’kly Notes, 1009 (Eng., Privy Council, July, 
1912). 

Statutes requiring attestation without more definite stipulation, such as the 
Statute of Frauds and the statute in the principal case, necessitate a decision 
whether the word “attest” requires attestation of the signing itself or merely 
attestation of an acknowledgment by the makers. As to wills, under the 
Statute of Frauds, the rule was early regarded as settled that attestation of 
the acknowledgment was sufficient. Grayson v. Atkinson, 2 Ves. 454; Ellis v. 
Smith, 1 Ves. Jr. 11. The Statute of Wills expressly provides for such attesta- 
tion. Stat. 7 Wm. IV. & 1 Vict., c. 26, $ix. The rule as to deeds is the same. 
Jackson v. Phillips, 9 Cow. (N. Y.) 93. But a modern tendency to construe 
the word in the stricter way is shown in decisions on the Bills of Sale Act (41 & 
42 Vict., c. 31, § 10 (2)). Ford v. Ketile,9 Q.B. D. 139. See Sharpe v. Birch, 
8 Q. B.D. 111, 114. The only support for this is in various dicta and loose 
language. See Burdett v. Spilsbury, 10 Cl. & F. 340, 417; Casement v. Fulton, 
5 Moore P. C. 130, 137;. Bryan v. White, 2 Rob. Eccl. 315, 317; Roberts v. 
Phillips, 4 E. & B. 450, 453. The principal case is in accord with this tendency. 
But, it is submitted, there is no sufficient reason in justice for the more 
technical rule. The execution of an instrument would seem to be as well 
proved by attesting the acknowledgment as the actual signing. See Jackson 
v. Phillips, supra, 113. 


DomicirtE—DomiciLE OF Persons Non Sur Juris —INTENTION AS TO 
Future Domicite.—A person domiciled in New York decided to settle 
permanently in Canada, but before he could leave New York he became in- 
sane. He was thereafter taken to Canada, where he died some years later. 
Held, that his domicile is in Canada. In re Robitaille, 48 N. Y. L. J. 303 
(Surrogate’s Court, N. Y. County, Oct., 1912). 

The result in the principal case was reached from the astonishing premise 
that since the insanity of the deceased deprived him of the power to change 
his intention, his intention became fixed, and later concurred with his presence 
in Canada to establish a domicile. It would seem more correct to say that 
insanity deprived him of the capacity to have an intention. The holding is 
clearly inconsistent with the well-settled doctrine that a guardian may 
change a lunatic’s domicile within the state, since on the theory of the 
principal case there would be an unalterable intention to remain at the exist- 
ing domicile. Hill v. Horton, 4 Dem. Surr. (N. Y.) 88; Holyoke v. Haskins, 
5 Pick. (Mass.) 20. It is clear that actual presence at a place coupled with 
an intention to make a home there in the future is. insufficient to establish a 
domicile. Plant v. Harrison, 36 N. Y. Misc. 649, 74 N. Y. Supp. 411; State 
Savings Association v. Howard, 31 Fed. 433. The same result should follow if 
an actual presence is combined with a past intent. The requirements of 
domicile should be found in fact and not by fiction. It might be argued in the 
principal case that there should be a presumption in favor of the jurisdiction of 
the Canadian court which had already admitted the will to probate. But see 
Sullivan v. Kenney, 148 Ia. 361, 375, 126 N. W. 340, 354. For a further dis- 
cussion of the principles of domicile, see 22 Harv. L. REv. 220; 23 id. 211. 


Duress — RECOVERY OF MONEY PAID UNDER THREAT OF CRIMINAL PROSE- 
cutTion. — The plaintiff, compelled by a threat of the defendant to prosecute 
him for larceny, settled a claim of the defendant’s for the goods stolen from 
the latter. He now sues to recover the money paid under the settlement. 
Held, that he can recover the amount paid in excess of the value of the goods. 
Wilbur v. Blanchard, 126 Pac. 1069 (Idaho). See NoTEs, p. 255. 
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ELEcTIONS — ELIGIBILITY OF JUDGE FOR NOMINATION TO OFFICE BEGIN- 
NING AFTER HIS TERM. — A judge while holding office was nominated for 
governor, the term to begin two days after his term as judge expired. The 
state constitution made a judge ineligible for any other public office during the 
term for which he was elected. Held, that the nomination is void. State ex 
_ rel. Reynolds v. Howell, 126 Pac. 954 (Wash.). 

About half the courts construe the word “ ineligible” to mean unqualified 
for nomination to office. Demaree v. Scates, 50 Kan. 275, 32 Pac. 1123; Smith v. 
Moore, go Ind. 294; State ex rel. Taylor v. Sullivan, 45 Minn. 309, 47 N. W. 
802. As there is no fixed legal meaning, the ordinary meaning should be re- 
garded. Lewis’ SUTHERLAND, STATUTORY CONSTRUCTION, § 390. It would 
seem that the ordinary meaning is incompetency for office. Even a court re- 
quiring competency for nomination would also require a competency at the 
time of taking office. If only those over thirty are eligible for a given office, 
this surely would not prevent a man of twenty-nine from running for it if 
his thirtieth birthday would come before the date of taking office. It may 
be argued that public policy opposes a judge running for office. But such 
reasoning would only apply if there was clearly ambiguity in the words, when 
it might be used to show the meaning which must have been intended by 
the makers. The meaning of eligibility, ho-vever, seems unambiguous. Com- 
petency for office may properly include a requirement of an ability at the time 
of nomination to be competent for a position when the time arrives. The term 
of office of a judge under the Washington constitution continues until his suc- 
cessor is elected and qualified. Wasu. Const., Art. 4, § 5. The two terms, 
therefore, might overlap. As the defendant cannot regulate this circumstance, 
he is not legally competent for the office of governor until that chance is 
settled. 


EvIpDENCE — REAL EvIDENCE— PHYSICAL EXAMINATION OF PLAINTIFF IN 
PERSONAL Injury Suit. — In an action for malpractice based upon two sep- 
arate operations the plaintiff voluntarily exhibited a portion of her body upon 
which one of the operations was performed. The defendant requested that he 
be permitted through his physicians to examine the other part operated on. 
Held, 1s it was error to refuse this request. Booth v. Andreas, 137 N. W. 884 
(Neb.). 

It is held by the weight of authority that a court has discretionary power to 
compel one suing for physical injuries to exhibit the injured part of his body, 
on the ground that any right to personal immunity is subject to the demands 
of justice. Schroeder v. Chicago, R. I. & P. Ry. Co., 47 Ia. 375; Richmond 
& D. Ry. Co. v. Childress, 82 Ga. 719, 9 S. E. 602. See 4 WIGMORE, EVIDENCE, 
§ 2220. Contra, Union Pacific v. Botsford, 141 U. S. 250, 11 Sup. Ct. 1000. 
But even in jurisdictions not ordinarily compelling such exhibition it is held 
that when the plaintiff has voluntarily exhibited his injury his right to immu- 
nity is to that extent waived. Chicago, R.I. & T. Ry. Co. v. Langston, 19 Tex. 
Civ. App. 568, 47 S. W. 1027; Winner v. Lathrop, 67 Hun (N. Y.) 511, 22 
N. Y. Supp. 516. This waiver would not seem properly to extend to an in- 
jury distinct from that which had been voluntarily exhibited. The principal 
. case in effect holds that these injuries were in fact a single transaction. See 
Nes. Civ. Cope, § 339. 


EXECUTORS AND ADMINISTRATORS — RIGHTS, POWERS, AND DUTIES — 
RIGHT OF AN EXECUTOR TO PLEAD STATUTE OF LIMITATIONS TO HIS PERSONAL 
DEBT TO THE EstaTE. — Petitions were filed against the defendants as execu- 
tors of an estate, alleging that debts from them due to the testator had not 
been listed. The defendants were refused leave to amend by pleaiding that 
the Statute of Limitations had run before the testator’s death, and an appeal 
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rnd ao Held, that the appeal be dismissed. Long v. Long, 84 Atl. 375 
Md.). 

The appeal in the principal case was prematurely brought, but the court 
laid down the rule that an executor can never plead the Statute of Limitations 
to his own debts to the estate. Such broad language appears in one other case. 
Thompson v. Thompson, 77 Ga. 692, 3 S. E. 261. But there it is probable, and 
in the cases it cites it is clear, that the statute had not run at the testator’s 
death. Ingle v. Richards, 28 Beav. 366; Juillard v. Orem’s Ex’rs, 70 Md. 465, 
17 Atl. 333. Where the statute had run before the testator’s death it has been 
assumed that it could be pleaded. Haines v. Haines’ Ex’rs, 15 Atl. 839 (N. J.). 
The theory of the cases is that equity presumes that to be done which should 
be done, and considers the debts turned into assets in the executor’s hands. 
Tarbell v. Jewett, 129 Mass. 457. See 23 Harv. L. REv. 391. A court influ- 
enced by the old dislike of the Statute of Limitations might even hold a debt 
already barred to be assets. But to-day this dislike seems to have passed. See 
Pritchard v. Howell, 1 Wis. 131, 136; Campbell v. Haverhill, 155 U.S. 610, 617, 
15 Sup. Ct. 217, 220. Furthermore, the evidence as to the original debt in the 
principal case would be more than six years old, a condition which the statute is 
designed to prevent. It is submitted that a rule of equity giving to legatees the 
same rights as the testatorshould not be construed to give them greater rights. 


EXEMPLARY DAMAGES — EVIDENCE OF DEFENDANT’S WEALTH. —In an 
action of assault and battery, to aid the jury in assessing punitive damages 
the plaintiff offered evidence tending to show the defendant’s reputed wealth. 
oes “aa such evidence is admissible. Bogue v. Gunderson, 137 N. W. 595 

ay SF 

The assessing of punitive damages over and above that claimed by way of 
compensation has been very generally adopted, “ for the sake of example, and 
by way of punishing the defendant.” S.D., Rev. Crv. Cope, § 2292; Stimp- 
son v. Rail Roads, 1 Wallace, Jr., 164; Grable v. Margrave, 4 Ill. 372. The great 
weight of authority holds that evidence of the defendant’s wealth is admissible 
in determining such damages. .Greeneberg v. Western Turf Association, 140 
Cal. 357, 73 Pac. 1050; Pullman Palace Car Co. v. Lawrence, 74 Miss. 782, 22 
So. 53. Unfair discrimination against wealth naturally suggests itself as an 
argument against this result. But, since the object is to inflict on the particular 
defendant punishment of a desired degree of stringency, proportioning the fine 
to his income is obviously desirable. Penal statutes make no such discrimina- 
tion, but it cannot be doubted that judges, in assessing fines, often consider 
the wealth of the defendant. The dissenting cases are also influenced by the 
fear of diverting the attention of juries from the nature of the act and of un- 
fairly privileging insolvent defendants. Givens v. Berkley, 108 Ky. 236, 56 
S. W. 158; Southern Car & Foundry Co. v. Adams, 131 Ala. 147, 32 So. 503. 
But such a danger should only exclude evidence when its relevancy is small. 
In the principal case, compensation being no longer in question, the issue has 
narrowed into what assessment upon the wealth of the particular defendant 
will best effect present punishment and future example. 


FEDERAL COURTS — JURISDICTION — ENJOINING PROCEEDINGS IN STATE 
Courts. — The plaintiff gas company sued in the federal courts to enjoin the 
enforcement of an unconstitutional ordinance, imposing a fine for failure to 
maintain a certain pressure. During the pendency of this suit, the city began 
proceedings in the state courts to compel the plaintiff to lower its rates. Held, 
that the city will not be enjoined by the federal court from proceeding in the 
state courts. Kansas City Gas Co. v. Kansas City, 198 Fed. 500 (Dist. Ct., 
W. D. Mo.). 

The statute prohibiting a federal court from enjoining suits in state courts 
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applies only to suits pending at the time the federal action is brought. U. S. 
Comp. StaT., 1901, § 720; Dietzsch v. Huidekoper, 103 U.S. 494. If jurisdic- 
tion first attaches in the federal court it will enjoin subsequent proceedings in 
a state court which would defeat the jurisdiction. Ex parte Young, 209 U. S. 
123, 28 Sup. Ct. 441; Starr v. Chicago, R. I. & P. Ry. Co., 110 Fed. 3; aff’d 
in Prouiv. Starr, 188 U.S. 537, 23 Sup. Ct. 398. It seems clear, however, that 
issues not directly decided by the federal court can subsequently be passed 
upon by the state court. Buck v. Colbath, 3 Wall. (U. S.) 334; Harkrader v. 
Wadley, 172 U. S. 148, 19 Sup. Ct. 119. Whether or not the second suit is an 
infringement on the federal jurisdiction seems to depend on whether the federal 
judgment could be pleaded as res judicata. See Harkrader v. Wadley, supra, 
168. This plea will only bar suits on questions necessarily decided in the first 
case. Sargent v. New Haven Steamboat Co., 65 Conn. 116, 31 Atl. 543. If the 
suit is begun in the state court before the federal suit is terminated, the state 
suit can be temporarily enjoined if it appears that it may interfere with the 
ultimate decree of the federal court on the above principle. Wagner v. Drake, 
31 Fed. 849; French v. Hay, 22 Wall. (U. S.) 250. As the reasonableness of 
the rates was hardly one of the issues to be decided in the principal case, the 
court correctly refused to enjoin the suit to reduce them. 


INSURANCE — RIGHTS OF BENEFICIARY— CHANGE OF BENEFICIARIES: 
WHEN CHANGE IS CONSIDERED COMPLETE. — The insured took out a life 
insurance policy with the defendant, naming his wife as beneficiary. By its 
terms he had the right to change the beneficiary by filing with the defendants 
written notice, the change to take effect upon the indorsement of the same on 
the policy by the company. The insured sent notice that the plaintiff was to 
be made the beneficiary but died before it reached the defendants. Held, that 
the plaintiff may recover. Mutual Life Ins. Co. v. Lowther, 126 Pac. 882 (Colo.). 

Equity’s jurisdiction to afford relief from accident being limited, it will not 
aid mere intention without substantial performance. Holland v. Taylor, 111 
Ind. 121, 12 N. E. 116; Ireland v. Ireland, 42 Hun (N. Y.) 212. But in many 
cases it has been held that where there is no express condition precedent and 
the insured has substantially complied with the requirements for changing 
the beneficiary, but is prevented from completing them by death, equity 
will treat the change as completed. Berkeley v. Harper, 3 App. Cas. (D. C.) 
308; Luhrs v. Luhrs, 123 N. Y. 367, 25 N. E. 388. These are principally cases 
where the real controversy is between two beneficiaries. Titsworth v. Tits- 
worth, 40 Kan. 571; National American Association v. Kirgin, 28 Mo. App. 80. 
In analogous cases of defective execution of powers, equity exercises a similar 
jurisdiction, relieving against the accident of death. Sayer v. Sayer, 7 Hare 
377. Equity, indeed, will not ordinarily perfect an incomplete gift. But in 
analogous cases of mistake where property is in dispute between two donees, 
equity will interfere to give it to the one intended by the donor. Huss v. 
Morris, 63 Pa. St. 367. In the principal case,-however, the provision as to 
the time of taking effect seems a clear condition precedent. Sheppard v. 
Crowley, 61 Fla. 735, 55 So. 841; Sangunitto v. Goldey, 88 N. Y. App. Div. 78, 
84 N. Y. Supp. 989. Contra, Heydorf v. Comrack, 7 Kan. App. 202, 52 Pac. 
7oo. Acts by the insured can hardly amount to substantial performance 
when the defendant has made an absolute condition for the very purpose of 
protecting itself against a possibile double liability. Sheppard v. Crowley, 
supra. Especially is this true where the insurance company, as here, is actu- 
ally setting up the defense for its own benefit. 


Jury — WAIVER OF TRIAL BY JuRY: CONSENT TO TRIAL BY FIVE JURORS. 
— In a trial for assault before a Court of Special Sessions the defendant, after 
demanding a jury, consented to a panel of five. The lower court, without ref- 
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erence to the jury’s similar verdict, found him guilty. Held, that the defend- 
ant has waived his right to a jury trial and that the finding of the court is 
sufficient. People v. Bent, 151 N. Y. App. Div. 734, 136 N. Y. Supp. 276. 

The old law attached almost superstitious sanctity to twelve as the jury 
number. TRIALS PER Pats (anno 1725), 79. The New York constitution per- 
petuates this jury only in ‘“‘cases in which it has been heretofore used.” N. Y. 
Const., Art. 1, § 2. But the jury in the principal case is wholly different, since 
the New York Court of Special Sessions antedates the constitution and since the 
right to a jury of six in that court is merely an optional privilege subsequently 
introduced. People ex rel. Murray v. Justices, 74 N. Y. 406. In many cases 
the waiver of one juror is condemned lest it lead to the waiver of all. Cancemi 
v. People, 18 N. Y. 128. But in the Court of Special Sessions complete waiver 
is permitted. People ex rel. Murray v. Justices, supra. Since the defendant 
may waive the entire jury, and since the inviolable jury of twelve is not in 
question, the objection to a waiver of the number seems unduly technical. 
State v. Wells, 69 Kan. 792, 77 Pac. 547. Furthermore, the principal case inac- 
curately finds a consent to waive a jury from acquiescence in a kind of jury 
which turns out, under the court’s holding, to be non-existent at law. But con- 
sent isa question of fact, and the defendant’s demand for a jury seems absolutely 
to negative any intent to waive a jury trial. 


LARCENY — POSSESSION AND LARCENY — POSSESSION OF ABANDONED 
CHATTELS. —In an indictment for receiving stolen property, the property 
was laid in a canal company from whose land the chattels were taken. No 
evidence was offered that the property had not been abandoned by third 
parties, or that the canal company had assumed dominion over the chattels. 
Held, that there is not sufficient evidence as to the property in the iron to 
support a conviction. Rex v. White, 7 Cr. App. R. 266 (Eng., Ct. Cr. App.). 

Possession of a chattel continues in the possessor until he abandons it or it 
is taken from him. Merry v. Green, 7 M. & W. 623; Regina v. Townley, 12 
Cox C. C. 59. The owner of realty on which a chattel is abandoned has a right 
to possession as against a wrongdoer. South Staffordshire Water Co. v. Shar- 
man, [1896] 2 Q. B. 44; Barker v. Bates, 13 Pick. (Mass.) 255. But he has no 
possession by the abandonment per se. Queen v. Clinton, Ir. R. 4 C. L. 6. 
Cf. Bridges v. Hawkesworth, 21 L. J. Q. B. 75. However, he will be regarded 
as securing possession by displaying an intention to assume dominion over 
that class of chattels. Regina v. Rowe, 8 Cox C. C. 139. Cf. Queen v. Fin- 
layson, 3 N. S. Wales S. C. R. 301. In Regina v. Rowe possession of iron was 
secured by emptying the canal with intent to take out all such chattels. Some 
such mental element is necessary. Queen v. Finlayson, supra. But see Regina 
v. Riley, 6 Cox C. C. 88, 92. A landowner does not intend to assume domin- 
ion over any chattel that may be abandoned on his land, such as a diseased 
body or a mad dog. Possession involves liabilities as well as rights. Nor is 
an intention to receive chattels that are beneficial and reject those that are 
harmful sufficiently definite, The landowner must foresee the possibility of 
that kind of chattel coming to his land, and prepare to care for it if necessary. 
Therefore the principal case rightly required more evidence of possession. 


MASTER AND SERVANT — ASSUMPTION OF RiIsK — EFFECT OF CRIMINAL 
STATUTE REQUIRING SAFE APPLIANCES. — A statute imposed a criminal lia- 
bility upon a factory owner who failed to guard specified machinery. The 
plaintiff, an employee, sued for an injury caused by the neglect of the defend- 
ant to guard a set-screw, as required by the statute. The master set up the 
defense that the servant assumed the risk of the negligence. Held, that the 
defense will not be allowed. Fitzwater v. Warren, 206 N. Y. 355. See Notes, 
p. 262, 
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MASTER AND SERVANT— WorRKMEN’S CoMPENSATION AcTS— RELIEF FunpD 
BENEFiITs. — An employee on becoming a member of the relief fund depart- 
ment of a railroad company contracted that in the event of his injury the 
benefits from the relief fund should not be paid until he had executed to the 
company a release from all damage claims. After an injury the employee 
executed a release and received accident relief benefits. He thereafter sued 
for damages. The Federal Employers’ Liability Act provided that “every con- 
tract, rule, regulation or device whatsoever, the purpose or intent of which shall 
be to enable any common carrier to exempt itself from any liability created by 
this act shall be to that extent void.” Held, that the employee may recover. 
Baltimore & Ohio R. Co. v. Gawinske, 197 Fed. 31 (C. C. A., Third Circ.). 

The court in the principal case recognizes the strong arguments in favor of 
refusing recovery but declares itself bound by a case decided by the United 
States Supreme Court. Chicago, B. & Q. Ry. Co. v. McGuire, 219 U. S. 540, 
31 Sup. Ct. 259. The statutes involved in the two cases, however, are radically 
different. 35 U.S. Stat. at LARGE 66, 1909 Fed. Stat. Ann. 585; Iowa Cope, 
1907, § 2071. In the earlier case the Iowa statute clearly showed an intent 
to allow recovery after acceptance of a relief fund, the only question being as | 
to the constitutionality of such provision. In fact an earlier lowa employers’ 
liability act which expressly prohibited contracts restricting liability had 
been amplified in this particular for the very reason that under it the employee 
could not recover after exercising his option to take the relief fund. McGuire 
v. Chicago, B. & Q. Ry. Co., 131 Ia. 340, 108 N. W. 902; Donald v. Chicago, 
B. & Q. Ry. Co., 93 Ia. 284, 61 N. W. 971. It is submitted that the present 
federal statute does not materially differ from the common-law rule which 
makes void agreements limiting liability for negligence. Chicago, B. & Q. 
Ry. Co. v. Curtis, 51 Neb. 442, 71 N. W. 42; Leas v. Pennsylvania Co., 37 
N. E. 423 (Ind. App.). See Reno, Emprovers’ Liapriity Acts, 2 ed., § 12. 
Furthermore, under other statutes, which are perhaps not quite so broad as 
the one now under discussion, it has been invariably held that a release given 
after the injury in consideration of a relief fund is a valid compromise. Petty 
v. Brunswick & Western Ry. Co., 109 Ga. 666, 35 S. E. 82; Pittsburgh, C.,C.& 
St. L. Ry. Co. v. Cox, 55 Oh. St. 497, 45 N. E.641. The words employed in this 
statute do not indicate an intent on the part of Congress to force a railroad 
company to litigate every damage claim in order to purge itself of liability; a 
fair construction would seem to be that the federal act, like the common law 
and the state statutes, merely prohibits a railroad company from contracting 
away liability that may arise from its negligence in the future. 


MoRTGAGES — PRIORITIES — EQUITABLE SUBSTITUTION. — The intending 
purchaser of a first mortgage took a new mortgage instead of an assignment of 
the old. The old mortgage was removed. ‘There was an outstanding judg- 
ment against the mortgagor. Held, that the owner of the judgment has a 
first lien on the property of the mortgagor, equitably entitled to priority as 
against the new mortgage. Nelson v. McKee, 99 N. E. 447 (Ind.). 

A mortgage was given to secure an advance with which another mortgage 
prior to a judgment lien was removed. The judgment creditor purchased the 
property at execution upon the judgment and in the appraisement the amount 
of the mortgage was deducted. The judgment creditor brought an action to 
quiet title against the mortgage on the theory that his judgment was a prior 
lien. Held, that the new mortgage is equitably entitled to priority. Fred- 
erick v. Gehling, 137 N. W. 998 (Neb.). See Notes, p. 261. 


MounicrpAL CORPORATIONS — MunIcIpAL DEBTS AND CONTRACTS — L1A- 
BILITY FOR SERVICES PERFORMED UNDER Vorp Contract. — A city engaged 
an accountant to audit its books. The contract of service was void for exceed- 
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ing the debt-contracting power fixed by statute. Held, that the accountant 
cannot recover in quasi-contract. Haskins v. Oklahoma City, 126 Pac. 204 
(Okl.). 

For a discussion of the principles involved, see 17 Harv. L. REv. 343. 


OFFER AND ACCEPTANCE — UNILATERAL CONTRACTS — PERFORMANCE CON- 
STITUTING ACCEPTANCE. — The defendant company offered a share in its 
profits to any employee who worked a certain length of time, provided he was 
not discharged before January first. The plaintiff worked the required time, 
but was discharged on December thirtieth. In a suit for a share in the profits 
a verdict for the defendant was directed. Held, that such direction is error. 
Zwolanek v. Baker Mfg. Co., 137 N. W. 769 (Wis.). 

When an offer to a unilateral contract is made, the offeror, having the right 
to dictate his terms, is not bound until every term of his offer has been com- 
plied with; and he can revoke before complete performance. Wéilliams v. 
West Chicago Street R. Co., 191 Ill. 610, 61 N. E. 476; Biggers v. Owen, 79 
Ga. 658, 5 S. E. 193. Compliance with the terms reasonably to be implied from 
the offer is, of course, sufficient. Haskell v. Davidson, 91 Me. 488, 40 Atl. 330; 
Crawshaw v. City of Roxbury, 7 Gray (Mass.) 374. Some courts, however, 
have held that part performance by the offeree binds the offeror. Los Angeles 
Traction Co. v. Wilshire, 135 Cal. 654, 67 Pac. 1086; Louisville & Nashville R. 
Co. v. Goodnight, 10 Bush (Ky.) 552. But a bilateral agreement cannot cor- 
rectly be implied where there is in fact no such agreement. White v. Corlies, 
46 N. Y. 467; Stensgaard v. Smith, 43 Minn. 11, 44 N. W. 669. It is submitted, 
therefore, that the principal case is wrong in considering the company bound 
by an offer not accepted within its terms. See WILLISTON, WALD’s PoLLock 
ON CONTRACTS, 3 ed., 34, n. 39; ASHLEY, CONTRACTS, 78. The reasoning of 
the court has been influenced by the desire to attain a just result which might 
well have been reached on other principles. The company, having received 
an added benefit from the continuous employment, is liable in quasi-contract 
for the amount of the benefit; and the profits offered would be strong evi- 
dence of the value of such benefit. Fayette County v. Faisin’s Executor, 44 
Tex. 585. 


_ PLEDGE— UNINDORSED Promissory ‘NOTE HELD AS COLLATERAL SECUR- 
1ry : Dery to Cottect.— The payee of a demand promissory note pledged 
the note as security for a debt. The note, which was not indorsed by the 
payee, continued in the possession of the pledgee until it was barred by the 
Statute of Limitations. Thereafter the pledgee sued on the debt. Held, that 
the payee cannot set off the amount of the note. Muthrukrishnien v. Vira- 
raghava Iyer, 12 Citator 1046 (Madras, High Ct. of Judicature). 

It is clear that under the American rule a negotiable instrument need not 
be indorsed to create a valid pledge. See Bridge Co. v. Savings Bank, 46 Oh. 
St. 224, 229; JONES, PLEDGES, § 142. A pledgee of negotiable paper is bound 
to use reasonable diligence in the collection of it. See Roberts v. Thompson, 
14 Oh. St. 1, 7; Kiser v. Ruddick, 8 Blackf. (Ind.) 382, 384. Although in the 
principal case the pledgee could not sue in his own name as the note was 
unindorsed, and although there was no assignment, the pledging of the note 
would seem to be an implied authority to the pledgee to sue in the name of 
the pledgor. Cf. Grover v. Grover, 24 Pick. (Mass.) 261. See Blazo v. Cochrane, 
71 N. H. 585, 586. Otherwise, as the pledgor has lost the right to the posses- 
sion, neither party would be able to sue on the note. As the pledgee has failed 
to exercise this implied power to sue, he should be liable for the resulting loss. 
Under the English law, however, the decision might be supported as the Eng- 
lish courts are less ready than American courts to spell out an implied power 
to sue. See Milroy v. Lord, 4 DeG., F. & J. 264, 276. 
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ReaL Property — VOLUNTARY PARTITION — WHETHER LIFE TENANTS 
Can Binp REMAINDERMEN.— Land was conveyed to five persons during their 
natural lives as tenants in common, with remainder in fee simple to their heirs, 
who were to take per stirpes. The life tenants entered into a fair and equal 
voluntary partition. After the death of one of the life tenants his heir sued 
in ejectment for an undivided fifth of the grantor’s property. Held, that 
Oe — is binding upon the plaintiff. Acord v. Beaty, 148 S. W. gor 

Mo.). 

It isa general rule that co-tenants cannot by a partition prejudice the rights 
of others having independent estates who are not parties to the partition. See 
Cole v. Aylott, Litt. Rep. 299, 300; ALLNAT, Law oF PartTITION, 63. It would 
seem to follow that a partition by life tenants or tenants in tail would not be 
binding upon remaindermen who are not im esse at the time of the partition. 
Buxton v. Bowen, 2 Woodb. & M. 365; Buxton v. Inhabitants of Uxbridge, 10 
Metc. (Mass.) 87. But in the early English law a fair and equal voluntary 
partition between parceners in tail would bind the issue in tail forever. See 
CoKE ON LITTLETON, 166 a; Thomas v. Gyles, 2 Vern. Ch. 232. By reason of 
the difference in the nature of their estate, it does not necessarily follow that 
a life tenant can make a permanent partition. But where the co-tenants for 
life seek division by means of judicial proceedings and not by voluntary par- 
tition, it has been often held that remaindermen are bound who are not in 
court nor even in esse. Gaskell v. Gaskell, 6 Sim. 643. See Mead v. Mitchell, 
17 N. Y. 210, 214; Wills v. Slade, 6 Vesey 498. This is based upon the equity 
doctrine of virtual representation, the theory being that the interests of the 
remaindermen are effectively protected by the parties to the action in whom 
the present estate is vested. See Faulkner v. Davis, 18 Gratt. (Va.) 651, 684 
et seq.; Story, Equity PLeapincs, 1o ed. § 145. There seems little reason 
or expediency in holding that life tenants may not by a fair voluntary parti- 
tion accomplish that which they could readily attain by an action in court. 
See Crowley v. Blackman, 81 Ga. 775, 777, 8 S. E. 533. Considerations of 
public policy would also seem to support a partition that cannot be upset at 
the death of each life tenant. 


RESTRAINT OF ‘TRADE—SHERMAN AntTI-TRustT Act—Monopoty IN 
PATENTED ARTICLES. — A patentee licensed eighty-five per cent of the manu- 
facturers of sanitary enameled iron ware to use certain patents in the 
manufacture of such ware, in return for their agreements to resell their 
product at fixed prices, and only to those jobbers who agreed to handle the 
goods of licensed manufacturers exclusively and to maintain non-competitive 
prices. There was also a provision for rebates in favor of the manufacturers 
and jobbers so long as they adhered to their agreements. Held, that the 
arrangement constitutes a combination in restraint of trade in violation of 
the Sherman Anti-Trust Act. Standard Sanitary Manufacturing Co. v. United 
States, U. S. Sup. Ct., Nov. 18, ro12. 

For a discussion of the decision in the lower court, see 25 Harv. L. REv. 
454. As to the control of a patentee over unpatented articles, see 25 
Harv. L. Rev. 641. 


Ricut oF Privacy— NATURE AND EXTENT OF RicHT.— The plaintiff em- 
ployed the defendant to make only a certain number of photographs of the 
dead bodies of his twin sons, who were born curiously joined together at the 
shoulders. The defendant without the plaintiff’s knowledge or consent. made 
more photographs, filed a copy at the United States copyright office and se- 
cured a copyright. Held, that the plaintiff may recover damages. Douglas v. 
Stokes, 149 S. W. 849 (Ky.). 

In the principal case there seems to be a breach of the express contract by. 
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the photographer. But the court does not so deal with the case, and even apart 
from such a contract the plaintiff should recover. The earlier cases argued 
that there was a breach of an implied contract and of a fiduciary relation be- 
tween the photographer and customer. Pollard v. Photographic Co., 40 Ch. 
D. 345; Moore v. Rugg, 44 Minn. 28, 46 N. W. 141. The relation between 
a person and his photographer hardly seems of so close and personal a nature 
as to give rise to fiduciary obligations. In most cases it is reasonable to imply 
a contract that the photographer shall make no use of the picture. But justice 
would require a recovery not only where the photograph copyrighted or pub- 
lished is taken by a photographer under agreement but where it is surrepti- 
tiously snapped by a stranger. And many courts allow recovery in tort for an 
interference with the plaintiff’s right of privacy. Pavesich v. New England Life 
Insurance Co., 122 Ga. 190, 50 S. E.68; Foster-Milburn Co. v. Chinn, 134 Ky. 
424, 120 S. W. 364. Wherever this right has been recognized it would seem 
to cover such a situation as that in the principal case, and allow recovery in 
tort as well as in contract. 


STATUTE OF FRAUDS — SUFFICIENT MEMORANDUM — UNDELIVERED DEED 
NOT RECITING THE Parot Contract. — The defendant, in accordance with 
the terms of a parol contract, prepared and signed a deed conveying certain 
land to the plaintiff, but retained the deed in his possession. The deed con- 
tained no recital of the parol contract. Held, that the deed does not constitute 
a sufficient memorandum to satisfy the Statute of Frauds. Lowther v. Potter, 
197 Fed. 196 (Dist. Ct., E. D. Ky.). 

The American cases are almost equally divided as to whether delivery of 
the written memorandum is necessary to satisfy the Statute of Frauds. Magee 
v. Blankenship, 95 N. C. 563; Johnson v. Brook, 31 Miss.17. The more recent 
cases tend toward the view that the requirements of the statute are fulfilled 
without delivery. Johnston v. Jones, 85 Ala. 286, 4 So. 748. See Ames v. 
Ames, 46 Ind. App. 597, 91 N. E. 509. Contra, Wilson v. Winters, 108 Tenn. 
398, 67 S. W. 800. The reasoning is that the real object of the statute is to 
prevent fraud by the fabrication of oral evidence against the defendant, and 
that all possibility of such fraud is eliminated when the defendant himself 
retains possession of the memorandum. Drury v. Young, 58 Md. 546. This 
reasoning seems sound. It follows that an undelivered deed, if it can properly 
be called a memorandum, is sufficient to satisfy the statute. See Jenkins v. 
Harrison, 66 Ala. 345, 358, 359. But the statute requires a memorandum of 
the contract; hence a deed containing no recital of the parol contract does not 
come within the terms of the statute. Koppv. Reiter, 146 Ill. 437, 34 N. E. 942. 
Contra, Parrill v. McKinley, 9 Gratt.(Va.) 1. It may be argued that it is fair to 
imply a parol contract from the existence of the deed. But this is not a neces- 
sary inference. Nor can an undelivered deed be itself construed as a contract 
to convey, as might be possible in the case of the delivery of an invalid deed. 


TAXATION — PROPERTY SUBJECT TO TAXATION — PROPERTY RECEIVED IN 
Lieu oF Dower. — The widow of a testator elected to take real estate devised 
by will in lieu of dower. Under a statute taxing “All property . . . which 
shall pass by will or by the intestate laws,” she claimed exemption for an amount 
equal to her dower interest. Held, that an amoun+ equal to her dower interest 
is not subject to the tax. Jn re Sanford’s Estate, 137 N. W. 864 (modifying 
former opinion in same case, 90 Neb. 410, 133 N. W. 870). 

It is generally held that dower does not pass by will or the intestate laws and 
is therefore not subject to an inheritance tax. In re Weiler’s Estate, 122 N. Y. 
Supp. 608; Crenshaw v. Moore, 124 Tenn. 528, 137 S. W. 924.. See 25 Harv. 
L. REv. 181. Contra, Billings v. People, 189 Ill. 472, 59 N. E. 798. The same 
is true with respect to curtesy. In re Starbuck’s Estate, 63 N. Y. Misc. 156, 
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116 N. Y. Supp. 1030, aff’d in 137 N. Y. App. Div. 866, 122 N. Y. Supp. 584; 
In re Green’s Estate, 68 N. Y. Misc. 1, 124 N. Y. Supp. 863. But where the 
property is taken under the will in lieu of dower, it would seem that the title 
passes by the will and that therefore the transfer is within the taxing statute. 
In re Riemann’s Estate, 42 N. Y. Misc. 648, 87 N. Y. Supp. 731. The principal 
case, as appears from its reference to the case modified by it, apparently holds 
that the widow’s election to take under the will is a sale to her in exchange 
for her dower rights, and that such a transaction is not within an act taxing 
“gifts, legacies, and inheritances,” quoting the title of the statute. The text 
of the act proper, however, is similar to most inheritance tax laws and purports 
to tax ‘‘all property . . . which shall pass by will or by the intestate laws.” 
Nes. Laws, 1901, c. 54, § 1; 2 CopBey, Nes. ANN. STAT., 1909, § 11,201. It 
is submitted that even a sale is within this statute if the title to the property 
sold passes by will. Cf. In re Gould’s Estate, 156 N. Y. 423, 51 N. E. 287. As 
the widow chooses to exchange her dower interest for the beneficial devise 
under the will, it seems just to make her take the incumbrance with the 
benefit. 


TAXATION — PURPOSES FOR WHICH TAXES MAY BE LEVIED — SATISFAC- 
TION OF MoRAL OBLIGATION. — In 1795 the New York legislature provided 
for the purchase from the Cayuga Indians of specified lands at 50 cents per acre 
and their immediate resale at $2 per acre. In 1909 the legislature voted to 
pay to the Indians the profits on this transaction. Held, that this is a proper 
exercise of the taxing power. People ex rel. Cayuga Nation of Indians v. Com- 
missioners of Land Office, 137 N. Y. Supp. 393 (Sup. Ct., App. Div.). 

A contractor agreed with a city to build a sewer under water at a unit price 
for materials used. Later, at the contractor’s request, the city allowed him 
to build it dry, which resulted in the use of fewer materials. After the con- 
tractor had failed in a suit on the contract the city council voted to pay him 
what he would have received under the original method. Held, that this is an 
improper exercise of the taxing power. Longstreth v. City of Philadelphia, 
69 Legal Int. 598 (Pa., C. P., Phila. County, Aug. 27, 1912). 

It seems well settled that the satisfaction of certain merely moral claims on 
the public will be a sufficiently public purpose to justify taxation. For instance, 
a pension for old employees of the state is justifiable. Trustees of Exempt 
Firemen’s Benevolent Fund v. Roome, 93 N. Y. 313. Cf. Opinion of the Justices, 
175 Mass. 599, 57 N. E.675. The waiver of technical defenses is also allowed. 
People ex rel. Blanding v. Burr, 13 Cal. 343; New Orleans v. Clark, 95 U. S. 
644. Further, officers may be indemnified for torts incident to their employ- 
ment. Messmore v. Kracht, 137 N. W. 549 (Mich.). See 21 Harv. L. Rev. 
625. Beyond these instances the law is chaotic. The difficulty seems one of 
ethics rather than law, the determination of what is a moral claim. In de- 
termining this question the legislature should have a large discretion. See 
Opinion of the Justices, 175 Mass. 599, 603, 57 N. E. 675, 677; 21 Harv. L. 
REv. 277. The result in the New York case is obviously just. The Pennsyl- 
vania case seems in conflict with a Massachusetts decision. Friend v. Gilbert, 
108 Mass. 408. But the conclusion reached is indisputable. It is difficult to 
see what moral claim a man can have against a city which merely abides by 
the terms of a fairly made contract. An opposite course by the city, also, 
would directly encourage inefficiency. But a different result is reached in the 
case of a voluntary payment by a city for services received under an illegal 
contract. Vare v. Walton, 84 Atl. 962 (Pa.). 


TrapE Unions — Strikes — Ricut To StRIKE TO ComPEL DISCHARGE OF 
Non-Union Employer. — Certain members of an incorporated trade union 
resigned because its funds were expended in support of a political campaign. 
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The union then sought to procure the discharge of the ex-members by threaten- 
ing a strike, none of the workmen being under any contract of service. The 
ex-members brought a bill for an injunction against the union’s action. Held, 
that the injunction will not be granted. Kemp v. Division No. 241, Amalga- 
mated Association of Street and Electric Ry. Employees of America, 255 Ill. 213, - 
99 N. E. 389. See NOTES, p. 259. 


WATERS AND WATERCOURSES — NATURAL WATERCOURSES: RIPARIAN 
Ricuts — FLoop Waters. — The defendants proposed to divert for irrigation 
purposes on non-riparian lands the surplus water from a stream during seasons 
of unusual floods. The diversion would inflict no present damage on the plain- 
tifis who were lower riparian proprietors. Held, that the defendants cannot 
be enjoined. Gallatin v. Corning Irrigation Co., 126 Pac. 864 (Cal.). 

A riparian owner has no property in the water of natural watercourses but 
a right of user as it passes along. This right is subject to similar rights of all 
the riparian owners and must therefore be reasonable. Embrey v. Owen, 6 
Exch. 353. If there is an unreasonable use of the water no damage to the lower 
owner need be shown. Roberts v. Gwyrfai District Council, [1899] 1 Ch. 583; 
Blodgett v. Stone, 60 N. H. 167. The principal case purports to follow a pre- 
vious California decision holding that the lower riparian proprietor must show 
actual damage where even the natural flow of the river is diverted. San 
Joaquin, etc. Irrigation Co. v. Fresno Flume & Irrigation Co., 158 Cal. 626, 112 
Pac. 182. The court here in its language goes to the further extent of holding 
that the lower riparian owner has no right whatever in flood waters. It may 
be said that this result is supportable even at common law on the ground 
that flood waters are not properly to be considered part of the natural flow, 
and should be treated as surface waters. But flood waters have been held 
not to be surface waters. O’Connell v. East Tennessee, V. & G. Ry. Co., 87 
Ga. 246. It seems, therefore, that this is another example of the tendency of 
western courts to break away from strict common-law rules by limiting the 
rights of riparian owners, in order to meet local conditions. Cf. Clough v. 
Wing, 17 Pac. 453 (Ariz.). See 1 Cau. L. REv. 11. 


Wits — INCORPORATION BY REFERENCE — WHAT WORDS ARE SUFFICIENT. 
— The testatrix by her will gave certain property to the plaintiff “to dispose 
of in accordance with my instructions to her.” After the death of the testatrix 
a letter was found in her handwriting addressed to the plaintiff and contain- 
ing instructions for the disposition of the property. Held, that the letter 
could not be incorporated into the will. Magnus v. Magnus, 84 Atl. 705 
(N. J.). 

The rule adopted by the great weight of authority in both England and Amer- 
ica is merely that a definite reference to an extrinsic document as in existence, 
and proof that the document was in existence when the will was executed, is 
sufficient to allow incorporation into the will. Allen v. Maddock, 11 Moore 
P. C. 427; Baker’s Appeal, 107 Pa. 381. The principal case, however, lays it 
down as an absolute requirement that the reference must be to the document 
as existing. This, it is submitted, is an unnecessary restriction. If the refer- 
ence is such as to render the document capable of identification, but the words 
used could refer equally to a future as well as to a past document, it would 
seem that parol evidence should be admissible to show that the testator actu- 
ally did refer to an existing document. Such a rule would not be inconsistent 
with the general rule that a will, to be effective, must purport to be a final dis- 
position at the time of its execution. But if the reference is too indefinite to 
render the document capable of identification, as it seems to be in the principal 
case, there should be no incorporation. The New York courts apparently 
have entirely repudiated the doctrine of incorporation. Matter of Emmons’ 
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Will, 110 N. Y. App. Div. 701, 96 N. Y. Supp. 506. See ro Harv. L. REv. 528. 
Connecticut, also, has questioned the doctrine. See Phelps v. Robbins, 40 Conn. 
250, 272. 
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THe Wortp’s Lecat Puttosoputes. By Fritz Berolzheimer. Translated 
from the German by Rachel Szold Jastrow, with an Introduction by Sir 
John MacDonell and by Albert Kocurek. Boston: The Boston Book 
Company. 1912. pp. liv, 490. 


The method which the author has proposed for his survey of the varied 
doctrines comprised under the broad term “philosophy of law”’ is that of pre- 
senting “the successive cultural stages in terms of their distinctive ideas, prin- 
ciples, conceptions, and doctrines, and of their practical issues and demands.” 
The titles of the main chapters suggest at once these stages. The first quarter 
of the book treats “Origins of Oriental Civilization,” “The Ancient Common- 
wealth” (Greece), ‘The Civic Empire of Ancient Rome,” “The Bondage of 
Medievalism.” The central portion portrays modern progress as a process 
of emancipation: first, “Civil Emancipation,” with its central conception of 
natural law; second, ‘Emancipation of the Proletariat.”” The last third of the 
work is given to recent ‘Sociological Reconstruction of Legal Philosophy.” 
“The history of legal philosophy is essentially the history of the great political 
movements of liberation, of the emancipation of humanity.” 

Surely here are great chapters in human life! At first one might find it in- 
credible that, as Sir John MacDonell says in his introduction, “ American 
and English lawyers rarely discuss” these subjects and that problems of this 
literature have for them “little interest.” How can it be that lawyers, of all 
men, “do not inquire into the justification of coercion”? “do not examine into 
the relations of economics to law”? ‘“‘do not deal with the proper province of 
the state’? It would seem scarcely to need saying that this “whole attitude 
has become untenable,” and that “‘in times such as these of changes profoundly 
affecting all parts of law, it is essential to go back to principles, and he who 
would not be the mere /eguleius must be the philosophic jurist ” (pp. xxvii, 
xxviii). Or if we consider that the starting-point of the philosophy of law is 
the ‘conception of justice, or at least of what satisfies the sense of justice,” 
again it would seem inexplicable that any lawyer could neglect such a study. 

And yet great as are the themes considered, it is not unlikely that many a 
lawyer sincerely desirous of broadening his horizon will feel somewhat baffled 
as he reads this work. Difficulties will confront him, due in part to the conden- 
sation of the subject matter, and in part to the terminology. Any such survey 
as Dr. Berolzheimer makes must choose between saying something about 
every or nearly every author, and presenting only the outstanding figures and 
the great lines of development. Dr. Berolzheimer wisely decides for the second 
plan, but one may well query whether his work would not be even more valu- 
able for most readers if he had followed it more rigorously. There are vistas, 
but there are also many stretches where one sees trees rather than the forest. 
Many doctrines seem meaningless except as one brings to them a larger knowl- 
edge of their implications than the brief space allotted them suffices for. And 
besides the condensation there are the technical terms. A caviler might say 
that a lawyer could not lawfully object to technicality. But our own tech- 
nicalities may easily seem enough, and those of another subject a burden too 
great to be readily assumed. Most of the authors considered approached the 
philosophy of law from the angle of philosophy rather than from that of law. 
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It is rare that we meet a Grotius, or a Bentham, ora von Ihering. This makes 
the task of presentation. to readers of the legal profession the more difficult. 
And besides the necessary technicalities there are needless ones. German 
philosophy in particular has built up a language of its own, of which Dr. Berolz- 
heimer justly complains. 

But in spite of these difficulties, largely inherent in the nature of the mate- 
rial, the reader who works through the shell will find plenty of meat. For he is 
reflecting on the questions of justice in company with the great thinkers of all 
time. It is a pleasure to record the author’s grasp of the larger principles of 
the development traced. The significance of the economic schools is lucidly 
interpreted. As the survey approaches the present and affords fuller treatment 
of recent or living authors it is possible to give more adequate statements 
of doctrines. The criticisms are incisive. The accounts of such writers as 
Kohler, von Ihering, and Stammler should be welcomed by many to whom 
these authors have not been accessible. But the great significance of such a 
genetic account of legal philosophies is that it tends to weaken our confidence, 
that we know what justice is. It shows not only how this or that act has been 
variously judged, but how the very idea of justice itself has changed. As the 
various absolutisms of the church, the nobility, the monarch, the law, have fol- 
lowed in order, and as successive classes have one by one gained emancipation, 
the “natural,” or “reasonable,” or ‘‘just”’ was inevitably affected. To grasp 
this is the antecedent of such broader views as the Editorial Committee aims 
to secure by the publication of the series of translations in which this is Vol. II. 

Apart from questions of perspective and terminology there are some quali- 
fications as to adequacy of treatment which I mention dogmatically, prefac- 
ing them with the obvious remark that no writer covering so wide a field can 
be expected to be equally successful with all parts of it. In this case, as is 
natural, English authors are less adequately. treated than German. With 
Locke, it does not follow that because he was an empiricist in his theory of 
knowledge his philosophy of law proceeds upon an empirical basis. It is mis- 
leading to say that Bentham “champions an epicurean, individual type of utili- 
tarianism,” for although his psychology of motives was hedonistic his life-long 
activity as a reformer of the law and his goal, “‘the greatest happiness of the 
greatest number,” make the term “epicurean” inappropriate. (Incidentally, 
it will seem to most English readers disproportionate to allot the Pythagoreans 
three pages and Bentham two). Spencer’s whole treatise on Justice which con- 
tains the matured attempt of its author to deduce legal principles from bio- 
logical laws is not referred to. To point out the philosophy, implicit if not 
explicit, in Blackstone would also seem desirable. 

The translation appears to be excellent. It does not read like a translation. 
The only general suggestion which I should make is that in the citations from 
such writings as those of Kant, Fichte, Hegel, Schopenhauer, of most of which 
we have good translations, the references should be to these and not to the 
originals which are presumably not so accessible to the user of a translated text. 

By such works as this the way will be prepared for what would seem a still 
more desirable undertaking. A survey neither of the philosophies as such, nor 
of the law by itself, but of the philosophy in the law. 

J. H. T. 





Tue Courts, THE CONSTITUTION, AND ParTIES, Studies in Constitutional 
History and Politics. By Andrew C. McLaughlin. Chicago: The Univer- 
sity of Chicago Press. 1912. pp. vii, 299. 


This volume is composed of five papers or addresses given by the author 
upon various recent occasions, dealing with the topics indicated in its title. 
Two of them are careful historical discussions of the origin of the American 
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doctrine that courts can declare acts of the legislature void; a third shows 
the influence of theories of political philosophy upon the ante-bellum contro- 
versy regarding the nature of the Union; and the remaining two consider the 
significance of American political parties and their real function in popular 
government. 

To the reviewer the two papers first mentioned seem to be contributions of 
great and permanent value to the discussion of their topic, and perhaps the 
most important since Professor Thayer’s well-known essay upon the subject. 
The theory of social compact and the earnest desire to limit government by 
some power outside of itself, both inherited by the colonial Englishmen of the 
eighteenth century from their political forebears of the Rebellion in England, 
are convincingly shown to have been the really effective influences in launching 
and sustaining the doctrine that an unconstitutional act of the legislature may 
be disregarded by the courts. As becomes a sound lawyer, as well as a careful 
historian, Professor McLaughlin does not fail to point out what current dis- 
cussions commonly ignore, that this is conceived as no duty peculiar to the 
courts but that it rests equally upon all other officers of government, or, for 
that matter, upon all individuals within the jurisdiction. They, as well as the 
judges, are under an obligation not to violate the constitution, though bidden 
to do so by the legislature, and, under the Anglo-American principle of the 
supremacy of law over even governmental action which infringes private 
rights, public officers are individually liable for the violation of any law appli- 
cable to their acts, including of course the supreme law, the Constitution. 
Thus was realized in some fashion the dream of those who sought to impose 
ordered limitations upon government itself, and chiefly through the medium 
of the courts because their judicial function compelled them to decide finally, 
as between individuals, controversies about the meaning of constitutions. 
Dreams change with the centuries, and if to-day the ideal of the right of so- 
ciety to act for the collective good begins to dim the older vision of the right of 
the individual to be protected from the tyranny of government, that is no good 
reason for misreading history. 

Professor McLaughlin’s book, tracing the ancestry of the political ideals 
of the Revolution, and Professor Beard’s recent article, “The Supreme Court 
— Usurper or Grantee,” ! investigating the individual views of the framers of 
the federal Constitution, have replaced plausible conjecture with tolerable 
certainty regarding two important phases of the question to which they relate. 

The style of all of these essays is easy and delightful and their argument 
sane, thoughtful, and persuasive. The ones discussing political parties are 
marked by a quiet humor, and disclose glimpses of the author’s political phil- 
osophy that tempt one to hope he may before long elaborate it further. 

J. P. H. 





HANDBOOK ON THE LAW OF JUDICIAL PRECEDENTS, OR THE SCIENCE OF CASE 
Law. By Henry Campbell Black. St. Paul: West Publishing Company. 
1912. pp. xv, 768. 


This is a full and laborious treatment of a subject of considerable practical 
importance never before covered by a treatise. The work falls into four parts: 
(1) Decisions and dicta; (2) The doctrine stare decisis and the binding effect 
of precedents; (3) The modern doctrine of “law of the case’”’; (4) The effect 
of precedents in “‘e state courts upon decisions in the federal courts. 

The treatmen. f the last two parts is thorough and apparently well done. 
No other book can so well direct the investigator to the law on the novel and 
important questions discussed. The first half of the book cannot be so highly 





1 Political Science Quarterly (March, 1912). 











282 HARVARD LAW REVIEW, 


praised. The discussion of decision and dictum hardly adds to the classic dis- 
cussion by Professor Wambaugh. So far as one can see, the author comes to 
his material without prior first-hand knowledge of the problem. In the para- 
graph headed “Judicial decisions as law or evidence of law” he treats a ques- 
tion over which legal thinkers have been in dispute for generations as if a 
single reference to Austin and a sentence from Pollock were enough to dispose 
of the matter. In dealing with precedents in English law the author relies on 
Markby’s somewhat crude opinion that the decisions of the earlier judges were 
used “‘as indicating the custom of England, and not as authority”; though 
Sir Frederick Pollock has long since vouched very early authority to prove the 
force of precedent in the fourteenth century. In dealing with precedents in 
the modern civil law he relies on a passage from Dillon, who is hardly a primary 
authority on the point. It is of course currently said that precedents are of no 
authority and never cited in court in countries governed by the civil law of 
Europe. But the reports of decisions in countries governed by the civil law 
during the last century are probably greater in number than those of England 
and America combined; and as to Mexico, which he says “has no regular 
reports or records of adjudged cases,”’ one American library alone contains one 
hundred and sixty-eight volumes of such reports, and is far from complete. 
Spain, from which the Mexican law is derived, so far from giving no force to 
precedents, gives far more than we do; for every decision which stands at all 
receives an official sanction which gives it the force of statute. 

These criticisms, however, are all directed at a comparatively unimportant 
part of the work. It may be said in general that the treatise covers an impor- 
tant portion of the law not hitherto covered by any treatise, and does it well. 

J. H. B. 





A Summary OF THE Law oF Torts. By John W. Salmond. Being An Abridg- 
ment for the Use of Students of the Same Author’s Treatise on the Law of 


Torts. London: Stevens and Haynes. 1912. pp. xxii, 320. 


Tue Law or Torts. By John W. Salmond. Third Edition. London: Stevens 
and Haynes. 1912. pp. xxx, 548. 


If a type of legal literature is to be developed for the relief of students seek- 
ing “to take an examination in a book without reading it,” the reader’s in- 
terest not less than the author’s indicates the latter as the maker of his own 
abridgment. But American students with a less contracted aim will gain 
nothing by Mr. Salmond’s ‘‘Summary,”’ for neatly and skilfully as the work of 
compression is done it is all pure loss. The larger book is none too large. In- 
deed Mr. Salmond has adhered so strictly to his declared purpose of making 
it a “compendium of legal principles” that its statements sometimes tend to 
bareness, and the reader finds himself wishing for the fuller expression of views 
which he has good reason to know would be both valuable and interesting. 

A new edition of the larger treatise, coming less than two years after the 
second, is added evidence of its deserved popularity. It has lately been made 
the accredited text-book in the subject for the LL.B. examination in Cam- 
bridge, and the esteem in which it is held on this side of the Atlantic is indi- 
cated by the award of the Ames Prize to Mr. Salmond in roto. 

In the third edition, as in the second, the changes from the earlier edition 
(noticed in 22 Harv. L. REv. 69) have not been great, but the work of 
revision has evidently been done with care, and there are some interesting 
additions. The author recants his former opinion that a corporation is not 
liable for a tort committed in an ultra vires undertaking and accepts the 
American cases sustaining the liability. The need of a broader treatment of 
Negligence still makes itself felt. On this subject Mr. Salmond’s book does 
not mark an advance over Sir Frederick Pollock’s. E. R. T. 





